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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701,  741,  761  and  769 

Surface  Coal  Mining  and  Reclamation 
Operations  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior, 
Washington,  D.C.  20240. 
action:  Final  rule. 

summary:  This  notice  amends  30  CFR 
701.11  and  741.11  by  postponing  the 
effective  date  for  operator  compliance 
with  the  permanent  program  on  Federal 
lands  until  the  date  of  approval  of  a 
State  program  or  implementation  of  a 
Federal  program  for  a  State,  and  amends 
30  CFR  701.1(b)(3)  and  Parts  761  and  769 
to  preserve  the  current  applicability  of 
those  regulations  on  Federal  lands. 
EFFECTIVE  DATE:  January  30, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  C.  Close,  Assistant  Director,  State 
and  Federal  Programs,  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior, 
Washington,  D.C.  20240,  (202)  343-4225. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  postpone  the  effective  date 
for  operator  compliance  with  the 
permanent  regulatory  program  on 
Federal  lands  was  initiated  by  a  petition 
from  the  State  of  Montana 
(subsequently  joined  by  five  additional 
western  States)  alleging  that  the 
requirements  of  30  CFR  741.11(a) 
conflicted  with  Section  523(c)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977.  Based  on  their  argument, 
the  petitioners  recommended  that  the 
effective  date  for  operator  compliance 
with  permanent  Federal  lands 
performance  standards  be  extended  for 
all  operations  in  States  with  approved 
modified  cooperative  agreements 
pursuant  to  Section  523(c)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA)  until  after  State  program 
approval  or  implementation  of  a  Federal 
program  for  a  State  (44  FR  56272). 

In  response  to  the  petitioners,  OSM 
published  a  notice  on  September  28, 

1979,  (44  FR  56272-56275)  proposing  to 
amend  the  schedule  for  operator 
compliance  with  the  permanent  program 
until  approval  of  a  State  program  or 
implementation  of  a  Federal  program  for 
a  State.  In  contrast  to  the  Montana 
petition,  however,  the  new  schedule 
proposed  by  OSM  would  have  applied 
in  all  States  and  only  to  existing  surface 
coal  mining  operations  on  Federal  lands. 


Plans  for  new  mines  or  major  extensions 
of  existing  mines  on  Federal  lands 
would  still  have  had  to  comply  with  the 
March  13, 1979,  regulations. 

On  October  11, 1979,  the  Department 
published  a  notice  (44  FR  58873)  which 
temporarily  suspended,  pending 
decision  and  publication  of  a  final  rule, 
the  requirement  that  existing  surface 
coal  mining  and  reclamation  operations 
on  Federal  lands  comply  with  the 
permanent  performance  standards  of 
Subchapter  K  on  and  after  October  12, 
1979. 

Comments  received  from  the  western 
States  and  the  coal  industry  indicated 
opposition  to  the  September  28  revised 
rule  and  strong  support  for  the  Montana 
petition  language.  Several 
environmental  groups,  on  the  other 
hand,  supported  the  proposed  revision, 
if  clarified  in  some  particulars,  while 
others  opposed  any  change  whatsoever. 
After  evaluating  the  comments  received 
and  considering  the  issues  raised,  the 
Secretary  has  decided  to  adopt  revised 
language  which  would  postpone 
operator  compliance  with  the  permanent 
program  on  Federal  lands  for  all 
operations  in  all  States  until  approval  of 
a  State  program  or  implementation  of  a 
Federal  program  for  a  State.  An  analysis 
and  discussion  of  the  major  issues  and 
concerns  raised  by  the  commenters 
follows. 

Several  comments  from  State  and 
industry  representatives  expressed  the 
belief  that  the  proposed  amendment  was 
inconsistent  with  section  523(c)  of  the 
Act,  which  provides  that  “States  with 
cooperative  agreements  existing  on  the 
dale  of  enactment  of  this  Act,  may  elect 
to  continue  regulation  on  Federal  lands 
within  the  State,  prior  to  approval  by  the 
Secretary  of  their  State  program,  or 
imposition  of  a  Federal  program, 
provided  that  such  existing  cooperative 
agreement  is  modified  to  fully  comply 
with  the  initial  regulatory  procedures  set 
forth  in  section  502  of  this  Act.”  They 
felt  it  preempted  the  existing  modified 
State/Federal  cooperative  agreements 
by  requiring  the  administration  and 
enforcement  of  two  separate  standards 
for  mining  operations  within  a  State. 

Commenters  asserted  that  the  basic 
purpose  of  the  cooperative  agreement  is 
to  prevent  duality  of  administration  and 
enforcement  of  mining  and  reclamation 
requirements  by  providing  for  State 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
within  a  State.  They  asserted  OSM's 
proposed  amendment  violated  this 
fundamental  purpose  by  requiring  one 
set  of  standards  for  new  mining 
operations  and  major  extensions  and  a 
second  set  of  standards  for  existing 
mines.  These  commenters  felt  imposing 


two  sets  of  standards  would  not  permit 
a  smooth  transition  from  the  interim 
program  to  the  permanent  regulatory 
program;  it  would  likely  create  complex 
and  confusing  on-the-ground 
administrative  problems  for  both  the 
operator  and  for  the  regulatory 
authorities.  This  dual  regulatory  scheme, 
contend  several  commenters,  would  be 
inconsistent  with  the  language  of  section 
523(a)  that  States  have  an  opportunity  to 
develop  State  programs,  the 
requirements  of  which  must  be  reflected 
in  the  Federal  lands  program.  Such 
opportunity,  asserted  the  commenters,  is 
important  if  local  diversity  in  terrain, 
climate,  biologic,  chemical,  and  other 
physical  conditions  is  to  be  considered 
fully  in  adopting  a  regulatory  program. 

One  commenter  felt  OSM’s  argument 
that  the  revised  rule  would  provide 
evenhanded  treatment  for  operators  of 
existing  mines  and  a  single  timetable 
was  not  supported  by  facts  or  common 
sense.  If  these  arguments  are  to  be  valid, 
asserted  the  commenter,  all  mines — not 
just  existing  ones — would  follow  the 
same  schedule. 

Suggesting  that  OSM  had  gone  further 
than  authorized  by  section  523,  one 
commenter  asserted  that  the  Act 
expressly  forbids  the  Secrete.,  y  from 
delegating  his  authority  on  Federal 
lands,  except  under  the  narrow 
provisions  of  a  cooperative  agreement. 
Further,  the  Federal  lands  program  may 
have  more  stringent  requirements  than 
those  required  by  a  State  (section  523  (a) 
and  (b)).  Thus,  contended  the 
commenter,  the  Act  makes  no  provision 
for  the  de  facto  deferral  of  the 
permanent  program  for  existing  mines 
proposed  by  OSM  in  the  revised  rule, 
that  of  prolonging  less  stringent 
requirements  of  the  initial  program  in 
order  to  achieve  “evenhanded” 
treatment.  (The  Secretary  reasoned  in 
the  Preamble  to  the  proposed  rules,  44 
FR  56273,  that  the  proposal  would 
provide  for  evenhanded  treatment  for 
operators  of  existing  mines.)  The 
commenter  based  his  argument  on 
Senate  Report  No.  95-128,  95th 
Congress,  1st  session  p.  95  (1977)  which 
states  that: 

While  the  Secretary  could,  for  example, 
impose  more  stringent  reclamation 
requirements  on  Federal  lands  than  were 
required  on  non-Federal  lands  in  the  State,  he 
could  not  permit  less  stringent  requirements. 

Also,  pointed  out  this  commenter,  the 
Senate  Report  indicates  that  the  Federal 
lands  program  would  apply  even  if  a 
State  did  not  have  a  State  program. 

The  Federal  Lands  Program  .  .  .  must,  at  a 
minimum,  incorporate  all  of  the  Act’s 
requirements  and  where  the  Federal  lands 
are  in  a  State  with  an  approved  State 
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program,  the  requirements  imposed  by  the 
States. 

S.  Rep.  No.  95-128,  95th  Cong.,  1st  Session  p. 
95  (1977) 

The  commenter  asserted  that  both  the 
Senate  and  House  versions  of  the  Act 
included  a  period  of  time  when  the 
Federal  lands  program  would  be 
covered  by  the  Federal  program  (sic)  but 
not  by  an  approved  State  program, 
which  nullifies  the  Secretary's  rationale 
that  Congress  anticipated  the  States 
would  have  an  opportunity  to  have  a 
program  approved. 

Continuing  this  reasoning,  the 
commenter  noted  that  sections  511(a)(2) 
and  511(a)(3)  of  the  Act  prohibit 
approval  of  permit  revisions  unless  the 
regulatory  authority  makes  a  positive 
finding  that  the  revised  reclamation  plan 
meets  the  requirements  of  the  Act  and 
the  State  or  Federal  program.  An 
extension  to  the  area  covered  by  the 
permit,  except  in  incidental  boundary 
revisions,  must  be  made  by  application 
for  another  permit.  Thus,  asserts  the 
commenter,  OSM  does  not  have  the 
discretion  to  distinguish  between 
“major”  and  “minor"  extensions  in 
requiring  an  applicant  to  seek  a  new 
permit  when  the  plan  is  revised.  Further, 
asserts  the  commenter,  the  application 
to  be  approved  must  comply  with  the 
Federal  lands  program  if  no  State 
program  is  in  effect. 

In  conclusion,  the  commenter 
indicated  that  nothing  suggests  that  the 
Federal  lands  program  must  await  State 
program  approval.  Rather,  the  Federal 
lands  program  would  be  amended  to 
incorporate  any  special  provisions  of  the 
approved  State  program.  Thus, 
according  to  the  commenter,  no  legal 
basis  exists  for  the  petitioners’  argument 
that  Congress  intended  States  to  have 
an  opportunity  to  develop  and  have 
approved  State  programs  prior  to 
implementation  of  a  permanent  Federal 
lands  program. 

Another  commenter  indicated  that,  if 
adopted,  the  proposed  revision  should 
apply  only  in  States  where  surface 
mining  operations  on  Federal  lands  are 
being  regulated  by  a  State  regulatory 
authority  under  a  modified  cooperative 
agreement  approved  pursuant  to  section 
523(c)  of  the  Act.  The  commenter 
asserted  that  the  amendment  should 
only  apply  to  those  States  that  have  in 
good  faith  complied  with  the  Act  as 
evidenced  by  approval  of  a  modified 
cooperative  agreement.  The  commenter 
further  contended  that  in  States  without 
cooperative  agreements  no  legal 
mechanisms  will  be  available  to  protect 
the  land,  air,  and  water  quality  on 
Federal  lands. 


Many  comments  on  the  proposed  rule 
concerned  the  use  of  terms  and  phrases, 
such  as  “major  or  minor  extension," 
“approvable,”  "not  approvable,” 
“sufficiently  close  to  decision,” 
“approved  mining  plans,”  and  "existing 
mine  plans."  The  comments  were  that 
without  clarification,  definition  or 
deletion  these  undefined  and  non¬ 
specific  terms  and  phrases  will  cause 
considerable  confusion  and  conflict 
between  the  operators  and  the 
regulatory  authority. 

Several  comments  were  received 
relative  to  the  potential  for  increased 
adverse  impact  to  the  environment.  One 
commenter  indicated  that  restricting  the 
permanent  Federal  lands  programs  to 
new  mines  and  major  additions  would 
result  in  considerable  environmental 
harm  because  the  commenter  felt  that 
interim  regulations  contain  less 
protective  measures  than  the  permanent 
program. 

Other  commenters  alleged  that  the 
proposed  rule,  if  adopted,  might  increase 
environmental  harm,  because  the 
permanent  Federal  lands  program  for 
new  and  expanded  mines  would  not 
contain  requirements  that  reflect  local 
variations  on  areas  subject  to  mining 
activity;  i.e.,  regulations  developed 
under  the  State  window  concept  would 
not  be  considered  in  evaluating  mine 
plans  relative  to  local  conditions,  thus 
subjecting  these  areas  to  possible 
greater  environmental  degradation. 

As  indicated  by  one  commenter,  many 
of  the  Federal  lands  in  the  East  involve 
National  Forest  lands  underlain  by 
private  coal.  Citing  several  examples, 
the  commenter  pointed  out  that  there  is. 
apparently,  considerable  confusion 
concerning  the  jurisdictional 
responsibility  and  authority  for  the 
administration  and  regulation  of  mining 
operations  on  these  lands.  This 
confusion,  asserts  the  commenter, 
should  be  resolved  through  clarifying 
language  in  the  Preamble  to  the  final 
rule. 

Finally,  several  commenters 
supported  the  proposed  amendment,  but 
did  not  believe  it  should  result  in 
postponing  the  designation  program, 
including  the  petition  process  to 
designate  or  terminate  designations  of 
Federal  lands  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations. 

The  divergent  comments  received  on 
the  proposed  rulemaking  confirm  the 
ambiguous  nature  of  the  language  in 
section  523  of  the  Act.  The  ambiguity 
arises  in  paragraphs  (a)  and  (c)  of  the 
section  and  concerns  the  timing  and 
scope  of  the  Federal  lands  program.  This 
section's  language  raise  questions  as  to 
whether  initial  and  permanent  Federal 


lands  programs  are  authorized, 
analogous  to  the  non-Federal  lands 
statutory  scheme,  and  the  relationship 
between  the  Federal  lands  program  and 
cooperative  agreements  with  States 
authorizing  joint  State-Federal 
regulation  of  surface  mining  operations 
on  Federal  lands. 

Because  of  the  section’s  ambiguous 
language,  the  Secretary  explains  his 
interpretation  of  the  section  here,  hoping 
that  the  explanation  will  aid  those  who 
commented  and  other  interested 
members  of  the  public  to  understand  the 
basis  for  the  regulations  promulgated  in 
this  notice. 

Section  523  begins  by  stating  that  “the 
Secretary  shall  promulgate  and 
implement  a  Federal  lands  program” 
within  one  year  of  enactment  of  the  Act. 
The  Act,  however,  provides  only  limited 
guidance  concerning  the  composition  of 
a  "Federal  lands  program."  That  term  is 
defined  in  section  701(5).  The  definition, 
however,  merely  refers  back  to  section 
523  defining  the  term  to  mean  a  program 
established  by  the  Secretary  pursuant  to 
that  section. 

Some  guidance  is  found  in  section 
523(a).  The  Federal  lands  program  is 
required  to  be  one  which  (1)  at  a 
minimum,  incorporates  all  of  the 
requirements  of  the  Act,  (2)  takes  into 
consideration  the  diverse  physical, 
climatological,  and  other  unique 
characteristics  of  the  Federal  lands  and 
(3)  includes,  at  a  minimum,  the 
requirements  of  an  approved  State 
program,  where  Federal  lands  in  a  State 
with  an  approved  State  program  are 
involved. 

In  attempting  to  structure  a  rational 
Federal  lands  program  these  factors 
need  to  be  applied  in  the  context  of 
other  pertinent,  general,  guiding 
principles  found  elsewhere  in  the  Act. 
For  example,  States  are  acknowledged 
as  the  leading  sources  of  knowledge  on 
how  diversity  in  terrain,  climate, 
biologic,  chemical,  and  other  physical 
conditions  in  areas  subject  to  mining 
operations  should  be  reflected  in 
regulations  for  surface  coal  mining 
operations.  Sections  101(f)  and  201(c)(g). 
Surface  mining  and  reclamation 
standards  among  the  coal  producing 
States  are  to  be  reasonably  uniform  so 
that  competition  in  interstate  commerce 
among  sellers  of  coal  produced  in 
different  States  will  not  be  used  to 
undermine  the  ability  of  the  several 
States  to  improve  and  maintain 
adequate  standards.  Section  101(g). 
Cooperation  between  the  States  and  the 
Secretary  is  necessary  to  prevent  or 
mitigate  adverse  environmental  effects 
of  surface  coal  mining  operations. 
Sections  101(k),  102(g),  201(c)(9). 
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In  light  of  these  several  factors  and 
guiding  principles,  the  Secretary  has 
used  his  broad  legislative  delegation  of 
rulemaking  authority,  section  201(c)(2), 
to  carry  out  the  purposes  of  the  Act  to 
promulgate  and  implement  a  rational 
Federal  lands  program.  This  program 
reflects  a  reasonable  reconciliation  of 
the  ambiguous  statutory  provisions  and 
careful  consideration  of  the 
administrative  problems  associated  with 
regulation  of  surface  coal  mining 
operations  that  occur  on  Federal  lands 
in  many  States  and  on  Federal  and 
private  lands  within  a  given  State. 

The  Federal  lands  program  must 
incorporate  all  the  requirements  of  the 
Act.  Section  523.  The  Secretary 
interprets  this  to  mean  that  operators 
must  comply  initially  with  the  set  of 
performance  standards  specified  in 
section  502(c),  analogous  to  the  situation 
for  operators  on  non-Federal  lands. 
Congress  intended  a  phased 
implementation  of  performance 
standards  with  the  most  important  being 
applied  first.  S.  Rep.  No.  95-128,  95th 
Cong.,  1st  Sess.  70  (1977).  “This  appears 
to  the  committee  to  be  a  practical 
mechanism  for  assuring  compliance 
without  raising  the  possibility  of 
unwarranted  hardship  on  the  operator.” 
Id.  The  Secretary  has  not  found,  nor  did 
commenters  cite  any  legislative  history 
tc  the  contrary  suggesting  that  the 
unwarranted  hardship  Congress  wanted 
to  avoid  imposing  on  operators  on 
private  lands,  they,  nevertheless, 
wanted  to  impose  on  operators  on 
Federal  lands. 

Language  in  Section  523(c)  gives 
support  to  the  Secretary’s  interpretation 
of  Section  523(a)  that  an  initial  Federal 
lands  program  is  justified  by  the 
congressional  mandate  to  include  in  the 
Federal  lands  program  all  the 
requirements  of  the  Act.  Congress 
required  that  existing  cooperative 
agreements  be  modified  to  comply  fully 
with  the  initial  regulatory  procedures 
set  forth  in  section  502  of  the  Act  if  a 
State  wished  to  continue  its  regulatory 
role  on  Federal  lands  under  cooperative 
agreements  which  predated  the  Act. 
Congress  did  not  require  the  existing 
cooperative  agreements  to  be  modified 
to  comply  with  the  permanent  program. 

The  rationale  for  this  is  clear:  to 
require  the  cooperative  agreements  to 
comply  with  the  permanent  program 
would  have  required  such  compliance  in 
advance  of  the  schedule  for  States  to 
implement  the  permanent  program 
under  State  programs  incorporating 
laws  and  regulations  corresponding  to 
the  permanent  statutory  requirements 
under  SMCRA.  Sections  503  and  504.  But 
to  read  the  requirement  to  modify 


cooperative  agreements  to  comply  with 
the  initial  program  as  suggesting  that 
States  with  existing  cooperative 
agreements,  and  operators  who  were 
fortunate  to  be  operating  on  Federal 
lands  within  such  States,  were  to  be 
given  a  special  variance  from  an 
otherwise  clear  requirement  to  regulate 
Federal  lands  under  the  permanent 
program  is  unwarranted.  The  Statute 
establishes  no  such  clear  requirement  to 
regulate  Federal  lands  under  a 
permanent  program  in  advance  of  State 
or  Federal  program  implementation.  As 
has  been  shown,  the  Secretary  has 
reasonably  interpreted  Section  523(a)  to 
authorize  an  initial  program  to  be 
followed  by  a  permanent  program. 
Where  a  statute  authorizes  explicit 
variances.  Section  515  (c)  and  (e), 
implied  variances  are  not  likely  to  be 
construed.  TV  A  v.  Hill,  437  U.S.  153 
(1978). 

The  Secretary  implemented  the  initial 
Federal  lands  program  on  August  22, 
1978,  when  he  promulgated  amendments 
to  30  CFR  Part  211  to  incorporate  the 
initial  Federal  lands  program  (43  FR 
37181).  When  he  did  this,  he  satisfied  his 
statutory  obligation  to  promulgate  and 
implement  a  Federal  lands  program 
within  one  year  of  the  Act’s  enactment. 
Section  523(a).  The  Federal  lands 
program  was  implemented  on  a  phased 
schedule  one  year  and  25  days  following 
the  August  3, 1977,  enactment  of 
SMCRA. 

Although  the  initial  phase  of  the 
Federal  lands  program  had  begun,  its 
permanent  phase  had  yet  to  be 
promulgated.  On  March  13, 1979,  the 
Secretary  promulgated  the  permanent 
phase,  30  CFR  Chapter  VII,  Subchapter 
D,  44  FR  15332-15341.  It  reflected  his 
then  current  interpretation  of  his 
authority  and  responsibility  under 
Section  523.  See,  Preamble  to 
Subchapter  D,  44  FR  14972-14989  (March 
13, 1979). 

As  explained  in  the  preamble  to  the 
proposed  rulemaking  to  amend  30  CFR 

701.11  and  741.11,  the  Secretary's 
interpretation  was  questioned  by 
Montana  in  the  form  of  a  petition  to 
amend  30  CFR  741.11  (44  FR  56272, 
September  28, 1979). 

The  Secretary  has  reconsidered  his 
interpretation  of  his  responsibility  and 
authority  under  Section  523  in  the  light 
of  the  rationale  presented  in  that 
petition  and  comments  received  on  the 
proposed  amendments.  The  basis  for  his 
interpretation  of  Section  523  as  reflected 
in  the  amendments  to  30  CFR  701.11  and 

741.11  adopted  in  this  notice,  is  as 
follows:  Nothing  in  Section  523  explicitly 
dictates  when  the  second  phase  of  the 
Federal  lands  program  is  to  be 
implemented.  (As  has  been  explained, 


the  one  year  requirement  for 
implementation  of  the  Federal  lands 
program  was  satisfied  when  the 
program  was  implemented  on  a  phased- 
in  schedule,  on  August  22, 1978.) 
However,  the  provision  that  the  Federal 
lands  program  incorporate  all  the 
requirements  of  the  Act  suggests  with 
good  reason  that  the  permanent  phase 
should  coincide  with  permanent 
program  implementation  in  the  Stales. 
The  schedule  for  this  is  dictated  by 
Sections  503  and  504. 

The  Federal  lands  program  is  to 
reflect  the  diverse  physical, 
climatological,  and  other  unique 
characteristics  of  the  Federal  lands. 
Section  523(a).  As  explained  above, 
Congress  felt  the  States  to  be  best 
qualified  to  judge  how  such 
characteristics  should  be  reflected  in  the 
regulatory  scheme.  The  States  will  make 
these  judgements  for  non-Federal  lands 
in  their  State  program  applications 
through  the  so-called  “State  window” 
mechanism  in  30  CFR  731.13,  through  the 
use  of  various  other  provisions  in  the 
regulations,  or  by  imposing  more 
stringent  standards  than  those  chosen 
by  the  Secretary.  As  these  local 
characteristics  are  unlikely  to  disappear 
abruptly  at  the  boundary  lines  between 
Federal  and  non-Federal  land  within  a 
State,  the  Secretary  believes  waiting  for 
State  judgment  on  these  conditions 
before  applying  the  permanent  Federal 
lands  program  will  benefit  the  regulated 
industry  and  regulatory  authorities  by 
eliminating  the  administrative  and 
planning  problems  associated  with 
another  stage  of  regulation  amendments 
applicable  to  operations  on  Federal 
lands. 

In  addition  to  this  deference  to  State 
judgement  which  Congress  seems  to 
have  intended,  Sections  101(f), 

2012(c)(9),  Congress  states  in  Section 
523(a)  that  “the  Federal  lands  program 
shall,  at  a  minimum,  include  the 
requirements  of  the  approved  State 
program.”  In  so  doing,  Congress  has 
provided  the  explicit  mechanism  by 
which  State  judgment  on  local 
conditions  will  be  reflected  in  the 
Federal  lands  program.  To  avoid  a 
subsequent  amendment  to  the  Federal 
lands  program  in  each  State  upon 
adoption  of  a  State  program,  and  the 
administrative  and  implementation 
burdens  it  would  impose  upon  the 
regulators  and  regulated  companies,  the 
Secretary  believes  this  requirement  of 
Section  523(a)  provides  added 
justification  for  implementing  the 
second  phase  of  the  Federal  lands 
program  concurrently  with  State 
program  implementation  in  all  Federal 
lands  States. 
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Other  practical  administrative  and 
implementation  considerations  provide 
a  reasoned  basis  for  the  Secretary 
interpreting  his  authority  under  Section 
523  in  this  manner.  Were  the  Secretary 
to  implement  a  permanent  Federal  lands 
program  in  advance  of  State  program 
implementation,  operators  with  mines 
on  commingled  Federal  and  private 
lands  would  be  subject  to  two  different 
regulatory  schemes,  the  permanent 
program  on  the  Federal  lands  and  the 
initial  program  on  the  private  lands. 

This  would  be  so  regardless  of 
whether  a  cooperative  agreement 
existed  with  a  particular  State.  Congress 
did  not  want  operators  subject  to  two 
regulatory  schemes.1  Although  this  is 
evidenced  by  statements  made  in  the 
context  of  discussing  cooperative 
agreements,  the  rationale  is  equally 
applicable  to  non-cooperative 
agreement  situations.  Were  the  initial 
and  permanent  programs  in  effect  at  the 
same  time  for  different  portions  of  the 
same  mine,  different  permit,  bonding 
and  performance  standards  would  apply 
to  different  portions  of  one  operation. 
This  would  create  some  confusion  in 
terms  of  the  permit  information  required 
for  the  different  portions,  burdens  on  the 
applicant  to  demonstrate  the  feasibility 
of  reclamation,  the  rights  of  the  public  to 
participate  in  the  review  and  approval 
process  for  the  different  portions  and 
standards  against  which  inspection  and 
enforcement  actions  would  be 
measured.  In  order  to  eliminate  such 
confusion  and  to  provide  a  clear, 
understandable  regulatory  program 
through  which  coal  may  be  produced 
and  the  environment  protected,  the 
Secretary  believes  all  surface  coal 
mining  operations,  whether  on  Federal 
or  private  lands  or  both,  should  proceed 
under  a  uniform  regulatory  schedule. 

The  Montana  petition  urged 
postponement  of  the  Federal  lands 
program  only  for  cooperative  agreement 
States.  Some  commenters  supported  this 
approach,  the  Secretary  has  not 
accepted  this  approach  because  it 
perpetuates  the  confusion  created  by  a 
dual  regulatory  scheme.  This  kind  of 
approach  would  also  not  resolve  the 
congressional  concern  that  competitive 
imbalances  not  be  created  by  operators 
in  some  States  being  subject  to  a  less 
stringent  or  comprehensive  regulatory 
program  than  in  other  States.  Section 
101(g).  Thus,  were  the  permanent  phase 
of  the  Federal  lands  program  to  coincide 
with  State  program  implementation  in 
only  the  States  with  modified 
cooperative  agreements,  operators  on 
Federal  lands  in  those  States  would  be 

1 S.  Rep.  No.  95--12B,  95th  Cong..  1st  Sess.  95 
(1977). 


subject  to  a  less  comprehensive 
regulatory  program  than  would  be 
operators  on  Federal  lands  in  non- 
cooperative  agreement  States.  In  non- 
cooperative  agreement  States  under  the 
proposed  amendment,  operators  of  new 
mines  or  major  extensions  of  existing 
mines  would  have  been  subject  to  the 
more  comprehensive  permanent  phase 
of  the  Federal  lands  program.  Arguably 
they  would  be  at  a  competitive 
disadvantage  because  of  the  more  costly 
permitting  requirements  and  more 
comprehensive  set  of  environmental 
performance  standards.  The  only  way  to 
minimize  the  potential  for  inequity 
across  State  lines  is  to  have  the 
permanent  phase  of  the  Federal  lands 
program  coincide  with  State  program 
implementation  in  all  States  as 
individual  programs  are  approved  or 
rejected.  Thus,  the  regulations  adopted 
in  this  notice  do  not  distinguish  between 
cooperative  and  non-cooperative 
agreement  States. 

The  Secretary  believes  the  comment 
suggesting  that  Federal  lands  in  non- 
cooperative  agreement  States  will  not 
receive  adequate  protection  reflects  a 
misunderstanding  of  the  effect  of 
cooperative  agreements.  During  the 
extended  initial  program  pursuant  to 
these  rules,  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
in  non-cooperative  agreement  States 
will  be  administered  by  OSM  pursuant 
to  authority  in  the  Mineral  Leasing  Act, 
as  amended,  SMCRA,  30  CFR  Part  211, 
and  the  terms  and  conditions  of  a  lease 
or  license.  This  will  provide  the  same 
level  of  environmental  protection  for 
Federal  lands  as  in  cooperative 
agreement  States.  The  only  difference 
will  be  that  the  program  will  be 
administered  exclusively  by  OSM, 
rather  than  jointly  with  a  State. 

Also,  the  Secretary  does  not  believe 
that  postponing  the  permanent  Federal 
lands  program  will  cause  any  significant 
adverse  affect  on  Federal  lands.  A  high- 
level  of  environmental  protection  will  be 
maintained  because  all  of  the  most 
important  permanent  program 
performance  standards  are  also 
requirements  of  the  initial  regulatory 
program,  as  specified  in  Section  502(c) 
of  SMCRA.  A  high  degree  of  protection 
for  Federal  lands  is  also  provided  by  the 
terms  and  conditions  of  the  Federal  coal 
lease  and  regulations  in  30  CFR  Part  211, 
adopted  pursuant  to  the  Mineral  Leasing 
Act  of  1920,  as  amended  and  SMCRA. 
Additionally,  in  States  with  cooperative 
agreements  applicable  State  laws  and 
regulations  particularly  those  more 
stringent  than  Federal  requirements  will 
also  remain  in  effect  and  will  ensure 
protection  of  Federal  lands. 


In  adopting  a  final  rule,  the  Secretary 
has  refrained  from  using  undefined  and 
non-specific  terms  and  phrases,  which 
concerned  several  commenters.  This 
should  alleviate  much  of  the  confusion 
and  conflict  which  could  have  arisen 
between  the  operators  and  the 
regulatory  authority. 

With  regard  to  the  jurisdictional 
responsibility  for  the  administration  and 
regulation  of  surface  coal  mining 
operations  involving  Federal  surface — 
private  coal,  the  Secretary  recognizes 
the  ambiguity  of  the  existing  regulations. 
Efforts  are  currently  underway  which 
will  clarify  State  and  Federal  roles  in 
the  administration  and  regulation  of 
surface  coal  mining  operations  on  lands 
involving  Federal  surface/private  coal 
and  private  surface/unleased  Federal 
coal. 

The  Secretary  would  also  like  to 
clarify  that  applications  for  approval  of 
new  mine  plans  or  expanded  operations 
submitted  pursuant  to  30  CFR 
741.11(a)(2),  as  published  March  13, 1979 
(44  FR 15333)  or  pursuant  to  amended  30 
CFR  741.11,  as  noted  in  this  document 
will  be  reviewed  using  the  initial 
regulatory  requirements  of  30  CFR  Part 
211.  Upon  approval  of  a  State  program 
or  implementation  of  a  Federal  program 
for  a  State,  the  operator  would  be 
required  to  submit  a  complete 
application  for  a  permit  in  accordance 
with  30  CFR  741.11(a),  as  amended.  This 
includes  the  submission  of  a  mine  plan 
which  meets  all  the  requirements  of  the 
permanent  Federal  lands  program. 

The  Secretary  reached  this  decision 
based  on  the  argument  that  the 
permanent  Federal  lands  program 
cannot  be  fully  implemented  until  after 
approval  or  disapproval  of  a  State 
program.  Therefore,  the  Secretary 
concluded  that  no  rational  basis  exists 
for  continuing  to  review  and  approve 
mine  plans  submitted  pursuant  to  30 
CFR  741.11(a)(2),  as  adopted  on  March 
13, 1979.  Such  approvals  would  not  be 
based  upon  the  permanent  Federal  lands 
program  as  now  interpreted  by  the 
Secretary  through  regulations  adopted  in 
this  notice  because  State  program 
conditions  are  not  now  reflected  in  the 
Federal  lands  regulations.  The  Secretary 
believes  the  permanent  program 
requirements  under  the  Act,  as  well  as 
those  to  be  incorporated  in  the  Federal 
lands  program  from  State  programs, 
should  be  adopted  at  one  time.  This  will 
eliminate  one  more  sequence  of 
amendments  which  would  create  new 
procedural  and  substantive  obligations 
for  operators  and  the  regulatory 
authority. 

As  previously  noted,  several 
commenters,  while  supporting  the 
proposed  amendments,  wanted 
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assurances  that  the  petition  process  for 
designations  would  not  be  postponed. 
The  Secretary  at  no  time  intended  to 
postpone  the  applicability  of  the 
designation  program  to  Federal  lands. 
He  believes  a  basis  exists  for  not 
postponing  the  designation  program  and 
believes  a  few  clarifying  amendments 
are  needed  to  ensure  its  continued 
applicability. 

The  so-called  congressional 
designations  were  applicable  by  their 
terms  following  the  date  of  enactment  of 
the  Act.  “ After  the  enactment  of  this  Act 
and  subject  to  valid  existing  rights,  no 
surface  coal  mining  operations  except 
those  which  exist  on  the  date  of 
enactment  of  this  Act  shall  be 
permitted — .  .  .”  Section  522(e) 
(Emphasis  added).  Regulations 
establishing  procedures  for  processing 
applications  to  mine  in  which  these 
congressional  designations  are  at  issue, 
were  promulgated  on  March  13, 1979.  30 
CFR  Part  761,  44  FR  15341.  They 
properly  referred  to  permits  or  permit 
applications  because  after  the  effective 
date  of  those  regulations  permits,  not 
mine  plans,  would  have  been  the 
document  authorizing  surface  coal 
mining  operations  on  Federal  lands. 

Mine  plans,  which  fill  this  function 
under  the  initial  Federal  lands  program 
would  no  longer  have  been  the 
controlling  document. 

Because  the  Federal  lands  permanent 
program  permit  requirements  are  being 
delayed  by  this  rulemaking,  certain 
clarifying  amendments  are  being  made 
to  30  CFR  701.1(b)(3)  and  Part  761.  These 
are  necessary  to  make  clear  that  the 
congressional  designations  and  petition 
process  apply  to  mine  plan  applications 
filed  under  the  initial  Federal  "lands 
program  in  30  CFR  Part  211  as  well  as 
the  permanent  program  permit 
procedures  when  implemented.  Had  the 
proposed  amendments  been  adopted  as 
final,  such  changes  would  not  have  been 
necessary  because  new  mines  would 
have  remained  subject  to  the  permanent 
program  permit  requirements. 

The  congressional  designations  apply 
to  operations  on  all  Federal  lands  as 
defined  in  Section  701(4)  of  the  Act.  This 
includes  Federal  surface  lands  above 
private  coal  and  private  surface  lands 
above  Federal  coal.  Thus, 
notwithstanding  any  apparent  limitation 
concerning  the  scope  of  the  initial 
Federal  lands  program  as  stated  in  30 
CFR  211.1(a),  the  congressional 
designations  do  apply  coal  mine 
approvals  on  Federal  surface  above 
privately  held  coal. 

For  the  same  reasons  noted  above  for 
the  needed  clarifications  to  30  CFR 
701.1(b)(3)  and  Part  761.  the  applicability 
of  the  petition  process  to  Federal  lands 


pursuant  to  30  CFR  Part  769  also  needs 
clarification  through  limited 
amendments  adopted  in  this  document. 
Under  the  reasoning  applied  above, 
which  relied  upon  the  phrase 
“incorporate  all  of  the  requirements  of 
this  Act”  in  Section  523(a)  as  the  basis 
for  postponing  the  permanent  phase  of 
the  Federal  lands  program,  an  argument 
could  be  made  that  the  petition  process 
to  designate  Federal  lands  should  be 
delayed  ahso.  This  is  because  the 
Section  522(c)  petition  process  cn  non- 
Fedeial  lands  does  not  become 
applicable  until  a  State  program  is 
approved.  As  a  prerequisite  to  assuming 
primary  regulatory  authority  jurisdiction 
under  a  Slate  program,  a  Slate  must 
establish  a  planning  process  enabling 
objective  decisions  concerning 
designations.  (Section  522(a).) 

Following  this  reasoning  to  its 
conclusion,  one  could  argue  that 
reliance  upon  the  quoted  language  from 
section  523(a)  to  postpone 
implementation  of  the  permit  and 
performance  standards  requirements  on 
Federal  lands  compels  postponement  of 
the  designation  petition  process  by 
analogy  to  the  State  program-petition 
process  relationship.  Blind  application 
of  that  logic  to  this  circumstance  would 
call  for  ignoring  certain  important 
distinctions.  The  reasons  for  delaying 
the  petition  process  for  non-Federal 
lands  until  approval  of  State  programs 
were  to  provide  time  for  the  States  to 
develop  an  adequate  planning  process 
and  have  that  process  subject  to  public 
review  during  the  State  program 
approval  process.  However,  that 
rationale  is  not  applicable  in  the  context 
of  Federal  lands.  Under  Section  522(b), 
the  Secretary  has  begun  an  independent 
review  of  the  Federal  lands  to  determine 
whether  any  such  lands  are  unsuitable 
for  all  or  certain  types  of  surface  coal 
mining  operations,  utilizing  among 
others  the  criteria  in  Section  522(a)  (2)  or 
(3).  Secondly,  in  contrast  to  most  States, 
Federal  surface  managing  agencies 
already  have  established  planning 
processes  for  making  land  use 
determinations  on  Federal  lands, 
including  lands  unsuitable  for  coal 
mining  under  the  Surface  Mining  Act 
and  other  statutory  authorities.  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701  et  seq.)\  and  other 
authorities  cited  at  43  CFR  3400.0-3,  44 
FR  42609,  July  19, 1979;  43  CFR  Subpart 
3461,  44  FR  42638,  July  19, 1979;  43  CFR 
Part  1600,  44  FR  46386,  August  7, 1979. 
The  environmental  impact  and 
importance  of  this  planning  and 
designation  process  are  analyzed  in  the 
Final  Environmental  Impact  Statement 
for  the  Federal  Coal  Management 


Program,  April  1979,  at  p.  3-31  through 
3-52.  Given  that  these  planning 
mechanisms  exist,  the  Secretary  is  fully 
prepared  to  respond  to  any  Federal 
lands  petitions  which  might  be  filed. 
Therefore,  the  absence  of  an  adequate 
planning  process  is  not  a  basis  for 
delaying  the  petition  process  on  Federal 
lands. 

A  further  distinction  is  found  in  the 
statutory  scheme  which  justifies 
implementing  the  petition  process  on 
Federal  lands  at  this  time  while 
postponing  application  of  the  permanent 
program  permitting  and  performance 
standards.  Section  523  speaks  in  terms 
of  incorporating  State  program 
requirements  in  Federal  lands  programs, 
as  has  been  discussed.  In  addition,  as 
has  been  shown,  if  implementation  of 
the  permitting  and  performance 
standards  is  not  postponed,  dual 
regulatory  schemes  would  exist  for 
commingled  mines.  On  the  other  hand, 
Sections  523  (a)  and  (c)  specifically 
provide  that  the  Secretary  is  to  retain 
responsibility  for  the  designation 
process  on  Federal  lands.  Therefore, 
whereas  language  of  Section  523 
provides  a  basis  for  postponing  the 
implementation  of  the  permitting  and 
performance  standards  in  order  to 
incorporate  elements  of  State  programs, 
the  same  section  gives  no  basis  for 
postponing  the  designation  program  on 
Federal  lands. 

The  Secretary  also  believes  that  early 
implementation  of  the  unsuitability 
designation  regulations  on  Federal  lands 
is  desirable  because  early  action  will 
help  clarify  which  Federal  lands  might 
be  available  for  subsequent  leasing  and 
mining.  In  particular,  this  could  help 
operators  save  time  and  money  in  both 
short  and  long-range  coal  development 
planning. 

For  these  reasons  the  Secretary  feels 
compelled  to  adopt  limited  and 
clarifying  amendments  to  30  CFR 
701.1(b)(3)  and  Parts  761  and  769  to 
show  that  postponement  of  the  permit 
and  performance  standards  on  Federal 
lands  does  not  postpone  the  Federal 
lands  designation  program.  The 
regulations  which  have  been  in  effect 
since  April  12, 1979,  44  FR  15312, 
established  procedures  for  applying  the 
congressional  designations  of  section 
522(e)  and  implemented  the  petition 
process  of  section  522(c).  The  clarifying 
amendments  do  no  more  than  preserve 
the  status  quo  with  respect  to  the 
designation  program  on  Federal  lands. 

OSM’s  amendments  affect  Parts  701, 
741,  761  and  769  as  follows: 

1.  30  CFR  701.1  Scope,  is  an 
introductory  section  outlining  the 
general  applicability  of  certain 
regulations  to  the  permanent  regulatory 
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program.  Paragraph  30  CFR  701.1(b)(3) 
of  this  section  is  revised  to  conform  to 
amendments  to  30  CFR  701.11,  30  CFR 
741.11  and  30  CFR  Parts  761  and  769. 

The  effect  of  the  amendment  merely 
maintains  the  status  quo,  whereby 
Federal  lands  are  subject  to  the 
congressional  designations  and  the 
petition  process  for  designating  Federal 
lands  unsuitable  for  all  or  certain  types 
of  surface  coal  mining  operations  and 
for  terminating  previous  designations  as 
of  the  effective  date  of  the  permanent 
regulations  (April  12, 1979). 

2.  30  CFR  701.11  Applicability,  is  a 
general  statement  of  applicability  of  the 
performance  standards  and  mirrors  the 
existing  requirements  of  §  741.11.  This 
section  is,  therefore,  revised  to  reflect 
accurately  the  amendment  to  the  latter 
Section  which  postpones  operator 
compliance  with  the  permanent  Federal 
lands  program  until  approval  of  a  State 
program  or  implementation  of  a  Federal 
program  for  a  State.  Paragraph  (b)  has 
been  amended  to  conform  with 
amendments  to  30  CFR  741.11.  Existing 
paragraph  (c)  has  been  deleted  because 
under  the  amended  rules,  all  operations 
will  be  on  the  same  schedule. 
Operations  described  in  this  paragraph 
are  now  covered  in  paragraph  (b). 
Existing  paragraphs  (d)  and  (e)  are 
renumbered  (c)  and  (d),  respectively, 
and  are  amended  to  conform  with  the 
amendments  to  30  CFR  741.11.  Existing 
paragraph  (f)  is  renumbered  (e). 

3.  30  CFR  741.11  has  been  restructured 
and  rewritten.  As  amended,  paragraph 
741.11(a)  incorporates  the  provisions  of 
existing  §  741.11(c)(1)  and  (c)(2).  The 
effect  of  this  change  is  to  eliminate  the 
requirement  that  operators  having  an 
approved  mining  plan  under  30  CFR  211 
comply  with  the  permanent  performance 
standards  in  Subchapter  K  on  and  after 
October  12, 1979.  This  change  also 
eliminates  the  requirement  that 
applications  for  approved  new  or 
expanded  mining  operations,  submitted 
after  April  12, 1979,  comply  with  the 
requirements  of  30  CFR  741.13,  30  CFR 
742,  and  30  CFR  744  as  of  that  date.  All 
operations  on  Federal  lands  will  be 
subject  to  the  initial  program 
requirements  until  approval  of  a  State 
program  or  implementation  of  a  Federal 
program  for  a  State.  Paragraph  741.11(b) 
of  the  existing  rules  remains  unchanged. 
Paragraph  (c),  as  previously  indicated,  is 
restructured  and  renumbered  (a). 
Paragraph  741.11(d)  is  renumbered  (c). 
and  the  reference  to  ‘‘Paragraph  (c)”  is 
revised  to  read  “(a)”.  Finally,  existing 
Paragraph  (e)  is  redesignated  (d). 

4.  30  CFR  761.1  Scope,  is  revised  to 
clarify  terminology;  the  term 
“authorized"  is  substituted  for 


"permitted".  30  CFR  761.4  (a)(1)  and 

(a) (2)  are  amended  to  reflect  that  mine 
plan  applications  filed  under  the  initial 
program  are  also  subject  to  the 
provisions  of  Section  522(e)  of  the  Act. 
Clarifying  language  has  been  added  to 
30  CFR  761.5(a)(2)(H).  30  CFR  761.12(a), 

(b) (2),  (c),  (e),  (f)(1),  and  (f)(2)  have  also 
been  revised  to  conform  with  the 
amendments  to  30  CFR  761.4. 

5.  30  CFR  769.7(b)  and  (c)  include 
clarifying  language  and  a  new 
paragraph  30  CFR  769.7(d)  is  added  to 
conform  with  the  limited  and  clarifying 
amendments  to  30  CFR  Part  761. 
Similarly,  30  CFR  769.14(i)  and  769.17(d) 
are  amended  to  provide  continuity  with 
amendments  to  30  CFR  Part  761. 

Public  Meetings 

In  response  to  specific  requests, 
representatives  of  the  Office  and 
Departmental  officials  met  twice  with 
State  and  industry  representatives  on 
the  substance  of  the  proposed  revision 
bctiveen  October  2, 1979  and  October 
18, 1979.  Summaries  of  each  of  these 
meetings  have  been  prepared  and  are  on 
file  in  the  Administrative  Record  Office, 
Room  135,  South  Interior  Building,  1951 
Constitution  Avenue,  Washington,  D.C. 
20240  and  the  Office  of  Surface  Mining, 
Region  V,  Post  Office  Building,  1832 
Stout  Street,  Denver,  Colorado  80205. 
Issues  raised  at  these  meetings  were 
fully  considered  in  developing  the  final 
rule. 

Public  Hearings 

A  public  hearing  was  held  October  18, 
1979,  at  9  a.m.,  Room  269  of  the  Old  Post 
Office  Building,  Denver,  Colorado,  to 
receive  oral  and  written  comments  on 
the  proposed  revision.  Transcripts  of  the 
testimony  presented  were  placed  in  the 
administrative  record  and  were 
reviewed  and  analyzed  along  with  other 
written  comments.  Copies  of  the 
hearings  transcripts  are  available  for 
public  inspection  in  the  Administrative 
Record  Office,  Room  135,  South  Interior 
Building,  1951  Constitution  Avenue, 
Washington,  D.C.  20240  and  the  Office 
of  Surface  Mining,  Region  V,  Post  Office 
Building,  1832  Stout  Street,  Denver, 
Colorado  80205. 

other  information:  Pursuant  to  43  CFR 
Part  14,  the  Assistant  Secretary,  Energy 
and  Minerals  has  determined  that  the 
amendments  to  30  CFR  701.11,  741.11, 

761  and  769  are  not  a  significant  action 
and,  therefore,  do  not  require  a 
regulatory  analysis.  The  revised  rule 
will  not  have  a  major  and  national  or 
regionwide  impact  on  State  or  local 
governments.  The  initial  regulation 
procedures  of  Section  502  of  the  Act,  30 
CFR  211  and  existing  State  laws  will 
remain  in  effect  and  will  provide  a  level 


of  protection  for  the  public  health  and 
safety  and  the  environment  comparable 
to  that  on  non-Federal  lands. 
Additionally,  the  amended  rule  will  not 
impose  any  new  recordkeeping  or 
reporting  requirements  on  the  States  or 
industry.  No  new  information  will  be 
required. 

Also,  the  amended  rule  does  not 
constitute  a  major  Federal  action  for 
which  an  environmental  impact 
statement  is  required  by  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  amended  rule  is 
part  of  the  implementation  of  the 
Federal  lands  program  which  has  a 
special  exemption  under  Section  702(d) 
of  the  Act  which  specifies  that  “.  .  . 
implementation  of  the  Federal  lands 
program  .  .  .  shall  not  constitute  a  major 
action  within  the  meaning  of  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332).” 

Finally,  the  amended  rule  is  not  a 
significant  action,  because  it  will  not 
have  a  major  impact  on  other  programs 
of  the  Department,  other  Federal 
agencies  or  the  allocation  of  Federal 
funds  nor  would  it  have  a  substantial 
effect  on  the  entire  economy  or  on  an 
individual  region,  industry,  or  level  of 
government.  Postponing  the  compliance 
date  will  not  affect  the  Department’s 
coal  management  program  leasing 
schedule  nor  will  it  involve  a 
reallocation  of  agency  funding.  The 
amended  schedule  will  not  increase  the 
cost  to  State  governments,  and  because 
of  more  uniform  application  and 
administration  of  program  requirements, 
the  new  rule  will  permit  a  smoother 
transition  form  the  initial  regulatory 
program  to  the  permanent  program,  thus, 
reducing  costs  of  administering  the 
program.  Coal  mine  operators  may  also 
benefit  from  reduced  cost  of  operations 
because  of  the  less  comprehensive 
regulatory  program.  Such  benefits, 
however,  are  thought  to  be  of  minor 
consequence  and  will  be  temporary  in 
nature. 

The  principal  author  of  this  notice,  in 
consultation  with  the  Solicitors  Office,  is 
John  R.  Carlson,  Division  of  State  and 
Federal  Programs.  Office  of  Surface 
Mining. 

Dated:  December  21, 1979. 

Joan  M.  Davenport, 

Assistant  Secretary,  Energy  and  Minerals. 

1.  Accordingly,  39  CFR  701.1(b)(3)  is 
revised  to  read  as  follows: 

§  701.1  Scope. 

***** 

(b)(3)  Subchapter  F  on  criteria  for 
designating  lands  unsuitable  for  surface 
coal  mining  operations  and  the  process 
for  designating  these  lands  or 
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withdrawing  the  designation  by  the 
regulatory  authority;  provided  that,  Part 
761  is  applicable  during  the  initial 
regulatory  program  under  Subchapter  B 
of  this  Chapter  and  30  CFR  Part  211  and 
that  Part  769  and  other  Parts 
incorporated  therein  are  applicable  to 
the  initial  Federal  lands  program  under 
30  CFR  Part  211. 

***** 

2.  30  CFR  §  701.11  is  amended  by 
revising  paragraph  (b),  deleting 
paragraph  (c),  redesignating  and 
revising  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  respectively,  and 
redesignating  paragraph  (f)  as  paragraph 
(e).  As  amended,  §  701.11  reads  as 
follows: 

§701.11  Applicability. 

***** 

(b)  Any  person  who  conducts  surface 
coal  mining  and  reclamation  operations 
on  Federal  lands  on  and  after  8  months 
from  the  date  of  appioval  of  a  State 
program  or  implementation  of  a  Federal 
program  for  the  State  in  which  the 
Federal  lands  are  located  shall  have  a 
permit  issued  pursuant  to  30  CFR  Part 
741.  However,  under  conditions 
specified  in  30  CFR  Part  741.11(c),  a 
person  may  continue  such  operations 
under  a  previously  approved  mine  plan 
pursuant  to  30  CFR  Part  211  after  0 
months  after  the  date  of  approval  of  a 
State  program  or  implementation  of  a 
Federal  program. 

(c)  The  requirements  of  Subchapter  K 
of  this  Chapter  shall  be  effective  and 
shall  apply  to  each  surface  coal  mining 
and  reclamation  operation  which  is 
required  to  obtain  a  permit  under  the 
Act,  on  the  earliest  date  upon  which  the 
Act  and  this  Chapter  require  a  permit  to 
be  obtained,  except  as  provided  in 
paragraph  (d)  of  this  section. 

(d) (1)  Each  structure  used  in 
connection  with  or  to  facilitate  a  coal 
exploration  or  surface  coal  mining  and 
reclamation  operation  shall  comply  with 
the  performance  standards  and  the 
design  requirements  of  Subchapter  K  of 
this  chapter,  except  that — 

(i)  An  existing  structure  which  meets 
the  performance  standards  of 
Subchapter  K  of  this  chapter  but  does 
not  meet  the  design  requirements  of 
Subchapter  K  of  this  chapter  may  be 
exempted  from  meeting  those  design 
requirements  by  the  regulatory 
authority.  The  regulatory  authority  may 
grant  this  exemption  only  as  part  of  the 
permit  application  process  after 
obtaining  the  information  required  by  30 
CFR  780.12  or  784  12  and  after  making 
the  findings  required  in  30  CFR  786.21; 

(ii)  If  the  performance  standard  of 
Subchapter  B  of  this  chapter  is  at  least 
as  stringent  as  the  comparable 


performance  standard  of  Subchapter  K 
of  this  chapter,  an  existing  structure 
which  meets  the  performance  standards 
of  Subchapter  B  of  this  chapter  may  be 
exempted  by  the  regulatory  authority 
from  meeting  the  design  requirements  of 
Subchapter  K  of  this  chapter.  The 
regulatory  authority  may  grant  this 
exemption  only  as  part  of  the  permit 
application  process  after  obtaining  the 
information  required  by  30  CFR  780.12  or 

784.12  and  after  making  the  findings 
required  in  30  CFR  786.21; 

(iii)  An  existing  structure  which  meets 
a  performance  standard  of  Subchapter  B 
of  this  chapter  which  is  less  stringent 
than  the  comparable  performance 
standards  of  Subchapter  K  of  this 
chapter  or  which  does  not  meet  a 
performance  standard  of  Subchapter  K 
of  this  chapter,  for  which  there  was  no 
equivalent  performance  standards  in 
Subchapter  B  of  this  chapter,  shall  be 
modified  or  reconstructed  to  meet  the 
performance  and  design  standard  of 
Subchapter  K  of  this  chapter  pursuant  to 
a  compliance  plan  approved  by  the 
regulatory  authority  only  as  part  of  the 
permit  application  as  required  in  30  CFR 

780.12  or  784.12  and  according  to  the 
findings  required  by  30  CFR  786.21; 

(iv)  An  existing  structure  which  does 
not  meet  the  performance  standards  of 
Subchapter  B  of  this  chapter  and  which 
the  applicant  proposes  to  use  in 
connection  with  or  to  facilitate  the  coal 
exploration  or  surface  coal  mining  and 
reclamation  operation  shall  be  modified 
or  reconstructed  to  meet  the 
performance  and  design  standards  of 
Subchapter  K  prior  to  issuance  of  the 
permit. 

(2)  The  exemptions  provided  in 
paragraph  (d)(l)(i)  and  (d)(l)(ii)  shall  not 
apply  to: 

(i)  The  requirements  for  existing  and 
new  waste  piles  used  either  temporarily 
or  permanently  as  dams  or 
embankments;  and 

(ii)  The  requirements  to  restore  to  the 
approximate  original  contour  of  the 
land. 

***** 

3.  30  CFR  §  741.11  is  amended  by 
revising  paragraph  (a),  deleting 
paragraph  (c),  redesignating  and 
revising  paragraph  (d)  as  paragraph  (c), 
and  redesignating  paragraph  (e)  as 
paragraph  (d).  As  amended.  §  741.11 
reads  as  follows: 

§  74 1. 1 1  General  obligations. 

(a)  Not  later  than  two  months  after  the 
effective  date  of  a  State  program  or  a 
Federal  program  for  a  State  and 
regardless  of  litigation  contesting  the 
promulgation  of  uiis  Subchapter  each 
person  who  conducts  or  expects  to 
conduct  surface  coal  mining  and 


reclamation  operations  on  Federal  lands 
after  the  expiration  of  eight  months  from 
such  effective  date  shall  file  a  complete 
application  for  a  permit  for  those 
operations,  and  except  as  provided  in 
paragraph  (c)  of  this  section,  on  and 
after  eight  months  from  the  effective 
date  of  a  State  program  or  a  Federal 
program  for  a  State,  no  person  shall 
conduct  surface  coal  mining  and 
reclamation  operations  on  Federal 
lands,  unless  that  person  has  first 
obtained  a  valid  permit  issued  by  the 
Regulatory  Authority  under  the  Act  and 
this  part. 

***** 

(c)  A  person  who  conducts  surface 
coal  mining  and  reclamation  operations, 
under  a  mining  plan  approved  by  the 
Secretary  in  accordance  with  the  Act 
and  30  CFR  Part  211,  may  conduct  those 
operations  beyond  the  eight  month 
period  prescribed  in  paragraph  (a)  of 
this  section,  if  all  of  the  following 
conditions  are  present: 

(1)  Timely  and  complete  application 
for  a  permit  to  conduct  those  operations 
under  this  part  has  been  made  to  the 
Regional  Director  in  accordance  with 
the  provisions  of  the  Act  and  this  part; 

(2)  The  Director  has  not  yet  rendered 
a  final  decision  with  respect  to  the 
permit  application  pursuant  to  30  CFR 
741.21(a)(4)  and 

(3)  Those  operations  are  conducted  in 
compliance  with  all  terms  and 
conditions  of  the  approved  mining  plan 
and  the  requirements  of  the  Act,  30  CFR 
Part  211,  State  laws  and  regulations 
applicable  through  an  approved 
cooperative  agreement,  and  the 
requirements  of  the  applicable  lease  or 
license. 

(d)  Upon  issuance  of  a  new  permit 
under  this  Part,  the  permittee  shall 
conduct  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  all  requirements  of  the  permit,  and 
lease  or  license,  this  part  and  all  other 
applicable  State  and  Federal 
regulations. 

***** 

4.  30  CFR  761.1  is  revised  to  read  as 
follows: 

§761.1  Scope. 

This  Part  establishes  the  procedures 
and  standards  to  be  followed  in 
determining  whether  a  proposed  surface 
coal  mining  and  reclamation  operation 
can  be  authorized  in  light  of  the 
prohibitions  and  limitations  in  Section 
522(e)  of  the  Act  for  those  types  of 
operations  on  certain  Federal,  public 
and  private  lands. 

5.  30  CFR  §  781  4  (a)(1)  and  (a)(2) 
introductory  text  is  revised  to  read  as 
follows: 
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§761.4  Responsibility. 

(a)  The  Secretary  shall — (1)  Determine 
whether  any  application  for  a  mine  plan 
under  the  initial  Federal  lands  program 
or  permit  under  the  permanent  Federal 
lands  program  for  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  must  be  denied,  limited  or 
conditional  because  operations  on  those 
lands  are  prohibited  or  limited  by 
Section  522(e)  of  the  Act  (30  U.S.C. 
1272(e))  and  this  Part; 

(2)  Determine,  based  upon  a  showing 
by  an  applicant,  whether  a  mine  plan 
applicant  or  an  applicant  for  a  permit 
covering  Federal  lands  either — 
***** 

6.  30  CFR  761.5(a)(2)(ii)  is  revised  to 
read  as  follows: 

§781.5  Definitions. 
***** 

(a)(2)(ii)  Can  demonstrate  to  the 
regulatory  authority  that  the  coal  is  both 
needed  for,  and  immediately  adjacent 
to,  an  on-going  surface  coal  mining 
operation  for  which  all  mine  plan 
approvals  and  permits  were  obtained 
prior  to  August  3, 1977; 
***** 

7.  30  CFR  §  761.12  is  amended  by 
revising  paragraphs  (a),  (b)(2),  (c),  (e), 
(f)(1)  introductory  text,  and  (f)(2)  to  read 
as  follows: 

§  761.12  Procedures. 

(a)  Upon  receipt  of  a  complete  mine 
plan  application  pursuant  to  30  CFR  Part 
211  or  a  complete  application  for  a 
surface  coal  mining  and  reclamation 
operation  permit,  the  regulatory 
authority  shall  review  the  application  to 
determine  whether  surface  coal  mining 
operations  are  limited  or  prohibited 
under  §  761.11  on  the  lands  which  would 
be  disturbed  by  the  proposed 
operations. 

***** 

(b) (2)  If  the  regulatory  authority  is 
unable  to  determine  whether  the 
proposed  operation  is  located  within  the 
boundaries  of  any  of  the  lands  in 

§  761.11(a)  or  closer  than  the  limits 
provided  in  §  761.11  (f)  and  (g),  the 
regulatory  authority  shall  transmit  a 
copy  of  the  relevant  portions  of  the  mine 
plan  or  the  permit  application  to  the 
appropriate  Federal,  State  or  local 
government  agency  for  a  determination 
or  clarification  of  the  relevant 
boundaries  or  distances,  with  a  notice  to 
the  appropriate  agency  that  it  must 
respond  within  30  days  of  receipt  of  the 
request. 

(c)  Where  the  proposed  operation 
would  include  Federal  lands  within  the 
boundaries  of  any  national  forest,  and 
the  applicant  seeks  a  determination  that 


mining  is  permissible  under  §  761.11(b) 
of  this  Part,  the  applicant  shall  submit  a 
mine  plan  or  a  permit  application  to  the 
Regional  Director  for  processing  under 
30  CFR  Part  211  or  30  CFR  Subchapter  D 
respectively.  Before  acting  on  the  mine 
plan  or  permit  application,  the  Director 
shall  insure  that  the  Secretary’s 
determination  has  been  received  and  the 
findings  required  by  Section  522(e)(2)  of 
the  Act  (30  U.S.C.  1272(e)(2))  have  been 
made. 

***** 

(e)  Where  the  proposed  surface  coal 
mining  operations  would  be  conducted 
within  300  feet  measured  horizontally  of 
any  occupied  dwelling,  the  mine  plan  or 
permit  applicant  shall  submit  with  the 
application  a  written  waiver  from  the 
owner  of  the  dwelling,  consenting  to 
such  operations  within  a  closer  distance 
of  the  dwelling  as  specified  in  the 
waiver.  The  waiver  must  be  knowingly 
made  and  separate  from  a  lease  or  deed 
unless  the  lease  or  deed  contains  an 
explicit  waiver. 

(f) (1)  Where  the  proposed  surface  coal 
mining  operation  may  adversely  affect 
any  public  park  or  any  places  included 
on,  or  eligible  for  listing  on,  the  National 
Register  of  Historic  Places,  the 
regulatory  authority  shall  transmit  to  the 
Federal,  State  or  local  agencies  with 
jurisdiction  over  a  statutory  or 
regulatory  responsibility  for  the  park  or 
historic  place  a  copy  of  the  completed 
mine  plan  or  permit  application 
containing  the  following: 
***** 

(f)(2)  A  mine  plan  approval  or  permit 
for  the  operation  shall  not  be  issued 
unless  jointly  approved  by  all  affected 

agencies. 

***** 

8.  30  CFR  §  769.7  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  769,7  Regulatory  policy. 

***** 

(b)  Once  an  area  of  Federal  lands  is 
designated  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations,  the  authorized  officer  shall 
condition  any  mine  plan,  permit  or  lease 
in  a  manner  so  as  to  limit  or  prohibit 
surface  coal  mining  operations  on  the 
designated  area. 

(c)  Review  of  applications  for  permits 
on  Federal  lands  under  the  permanent 
Federal  lands  program  is  subject  to  the 
provisions  of  30  CFR  Part  741  and 
736.19(d)-(e). 

(d)  Review  of  mine  plan  applications 
for  Federal  lands  under  the  initial 
Federal  lands  program  is  subject  to  the 
provisions  of  30  CFR  Part  211. 


9.  30  CFR  769 14(i)  is  revised  to  read 
as  follows: 

§  769.14  Procedures:  Initial  processing, 
recordkeeping,  and  notification 
requirements. 

***** 

(i)  Any  petitions  received  after  the 
close  of  the  public  comment  period  on 
the  notice  of  availability  of  a  mine  plan 
under  30  CFR  211.5(b)  or  on  a  permit 
application  relating  to  the  same  mine 
plan  area  shall  not  prevent  the  Assistant 
Secretary,  Energy  and  Minerals,  from 
approving  a  mine  plan  or  the  Director 
horn  issuing  a  decision  on  a  permit 
application.  The  Regional  Director  may 
return  any  petitions  received  thereafter 
to  the  petitioner  with  a  statement  why 
the  Regional  Director  cannot  consider 
the  petition.  For  the  purposes  of  this 
Section,  close  of  the  public  comment 
period  for  the  purposes  of  permanent 
program  permits  shall  mean  at  the  close 
of  any  informal  conference  held  under 
30  CFR  786.14  or,  if  no  conference  is 
requested,  at  the  close  of  the  period  for 
filing  written  comments  and  objections 
under  30  CFR  786.12-13. 
***** 

10.  30  CFR  769.17(d)  is  revised  to  read 
as  follows: 

§  769.17  Procedures:  Hearing 
requirements. 

***** 

(d)  If  any  petition  relates  to  an  area  of 
Federal  lands  which  is  the  subject  of  a 
pending  surface  coal  mining  and 
reclamation  operations  mine  plan  or 
permit  application,  the  Regional  Director 
may,  with  consent  of  all  petitioners  and 
intervenors,  coordinate  the  hearing  on 
the  petition  required  under  paragraph 
(a)  of  this  section  with  any  hearing  on 
the  mine  plan  or  informal  conference 
held  in  accordance  with  Section  513(b) 
of  the  Act  and  30  CFR  741.18  on  the 
permit  application.  Nothing  in  this 
Paragraph  shall  relieve  a  mine  plan 
applicant  or  an  applicant  for  a  permit 
from  the  burden  of  establishing  that  his 
or  her  application  is  in  compliance  with 
the  requirements  of  the  Federal  lands 
program. 

***** 
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30  CFR  Parts  715, 717, 816  and  817 

Surface  Coal  Mining  and  Reclamation 
Operations;  Interim  and  Permanent 
Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 
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action:  Notice  of  suspension  and 
withdrawal  of  certain  rules  in  30  CFR 
Chapter  VII,  Subchapters  B  and  K;  and 
statement  of  policy  regarding  effect  on 
State  programs  and  enforcement  during 
initial  and  permanent  program. 

SUMMARY:  This  notice  suspends  the 
current  OSM  rainfall  exemption 
regulations  from  numerical  effluent 
suspended  solids  limits  and  also 
suspends  or  withdraws  portions  of  the 
sedimentation  pond  design  criteria  in 
both  the  initial  and  permanent  surface 
coal  mining  and  reclamation  operations 
regulatory  programs.  This  suspension 
will  remain  in  effect  pending  further 
rulemaking  to  consider  modification  of 
the  affected  rules.  In  the  interim,  all 
surface  coal  mining  and  reclamation 
operations  will  still  be  subject  to  the 
applicable  effluent  limits  and 
requirements  to  control  all  drainage 
through  one  or  more  properly  designed 
sedimentation  ponds.  However,  OSM 
will  authorize  the  award  of  exemptions 
from  the  total  suspended  solids  effluent 
limits  by  using  the  appropriate  elements 
of  USEPA’s  revised  precipitation  event 
exemption  regulations,  40  CFR  434.22(c), 
434.25(c),  434.32(b),  434.35(b),  434.42(b), 
434.45(b),  as  amended. 

EFFECTIVE  DATE:  December  31, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jose  R.  del  Rio,  Civil  Engineer,  Division 
of  Technical  Services,  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior, 
South  Building,  1951  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20240; 
(202)  343-4022. 

supplemental  information:  On  March 
13, 1979,  OSM  issued  permanent 
program  regulations  which  included 
sediment  control  performance  standards 
in  Subchapter  K  (30  CFR  816.42,  816.46 
and  817.42,  817.46).  Limitations  on  the 
total  suspended  solids  (TSS)  content  of 
effluent  discharged  by  surface  coal 
mining  and  reclamation  operations  from 
disturbed  areas  are  given  at  30  CFR 
816.42(a)(7)  and  817.42(a)(7).  The 
limitations  of  70  mg/l  maximum 
allowable  and  35  mg/l  average  of  daily 
values  for  30  consecutive  discharge  days 
were  essentially  the  same  as  those 
established  by  EPA  under  the  Clean 
Water  Act,  33  U.S.C.  1251,  et  seq.,  for  the 
coal  mining  point-source  category,  40 
CFR  434.22,  434.25,  434.32,  434.35,  434.42 
and  434.45.  To  attain  the  TSS  effluent 
standards,  the  OSM  regulations  required 
that  operators  utilize  all  necessary 
sediment  control  measures  (e.g.,  30  CFR 
816.41,  816.45),  including  passing  all 
runoff  through  sedimentation  ponds. 

See,  e.g.  30  CFR  816.42(a)(1)  and 
817.42(a)(1).  The  rules  also  set  forth 
design  criteria  for  these  ponds 


governing,  inter  alia,  (1)  minimum 
sediment  storage  volume,  30  CFR 
816.46(b)  and  817.46(b);  (2)  minimum 
runoff  detention  time,  30  CFR  816.46(c) 
and  817.46(c);  (3)  minimum  discharge 
rate  for  dewatering  devides,  30  CFR 
816.46(d)  and  817.46(d);  and  (4)  minimum 
sediment  removal  frequency,  30  CFR 
816.46(h)  and  817.46(h).  The  regulations 
also  contained  an  exemption  from  the 
TSS  effluent  limits  during  certain 
precipitation  events: 

§  §  816.42  and  817.42 — (b)  A  discharge  from 
the  disturbed  areas  is  not  subject  to  the 
effluent  limitations  of  this  Section,  if — 

(1)  The  discharge  is  demonstrated  by  the 
discharge  to  have  resulted  from  a 
precipitation  event  equal  to  or  larger  than  a 
10-year  24-hour  precipitation  event;  and 

(2)  The  discharge  is  from  facilities 
designed,  constructed,  and  maintained  in 
accordance  with  the  requirements  of  this 
Part. 

An  operator  was  eligible  for  this 
exemption  only  if  his  or  her  pond  met 
OSM  criteria  and  the  discharge  from  the 
pond  was  caused  by  an  actual  10-year 
24-hour  precipitation  event.  The  same 
requirements  for  the  surface  effects  of 
underground  mining  are  found  in 
§§  817.42  and  817.46.  To  test  the  utility 
of  OSM’s  pond  design  criteria  for 
meeting  TSS  effluent  limits,  OSM  and 
EPA  commissioned  two  studies  which 
were  completed  this  summer:  Skelly  and 
Loy  “Evaluation  of  Performance 
Capability  of  Surface  Mine  Sediment 
Basins”  and  D’Appolonia’s  “Evaluation 
of  Sedimentation  Pond  Design  Relative 
to  Capacity  and  Effluent  Discharge.” 
Notice  of  the  availability  of  these 
documents  was  published  by  EPA  in  the 
Federal  Register  on  August  4, 1979.  44 
FR  47595. 

On  September  21, 1979,  the  Joint 
National  Coal  Association/ American 
Mining  Congress  Committee  on  Surface 
Mining  Regulations  (NCA/AMC) 
petitioned  OSM  to  immediately  suspend 
the  TSS  effluent  limits  and 
sedimentation  pond  design  criteria,  and 
to  reconsider  those  regulations  in  light 
of  the  studies.  On  October  18, 1979, 

OSM  published  notice  of  receipt  of  the 
petition  and  solicited  comments  on 
whether  it  should  be  granted.  44  FR 
60226. 

As  a  result  of  information  in  the 
record  as  a  whole,  including  the  data 
contained  in  the  recent  studies  and  the 
comments  on  NCA/AMC’s  petition, 
OSM  has  decided,  first,  to  grant  the 
petition  in  part  by  suspending  ioday 
certain  rules  of  its  permanent  program 
rules,  pending  further  modification 
through  rulemaking.  As  a  related  matter, 
OSM  is  also  today  suspending  or 
withdrawing  the  corresponding  rules  of 


the  initial  regulatory  program,  30  CFR 
715.17  and  717.17 

Summary  and  Basis  for  Suspension 

A.  Interrelationship  of  EPA  and  OSM 
Rules,  In  developing  regulations  for 
effluents  from  coal  mining  operations, 
OSM  has  always  been  aware  that  there 
were  certain  circumstances  under  which 
it  was  unlikely,  if  not  impossible,  for 
operators  to  comply  with  the  TSS 
effluent  limits.  Under  both  the  initial 
program  (30  CFR  715.17(a)(1)  and 
717.17(a)(1))  and  the  permanent  program 
(30  CFR  816.42(b)  and  817.42(b)),  an 
operator  has  been  excused  from  meeting 
effluent  limits  for  discharges  from  the 
disturbed  area  resulting  from  a  10-year 
24-year  precipitation  event.  However, 
the  Skelly  and  Loy  study  indicated  that 
even  using  OSM  design  criteria,  ponds 
could  not  meet  the  TSS  effluent  limits 
during  the  precipitation  events  which 
were  modeled.  OSM  has  previously 
noted  (44  FR  60226): 

That  the  matters  covered  in  the  (NCA/ 
AMC)  petition  are  related  to  the  U.S. 
Environmental  Protection  Agency  (EPA) 
regulations  (40  CFR  434)  covering  the  coal 
industry  under  the  National  Pollutant 
Discharge  Elimination  System  (NPDES)  of  the 
Clean  Water  Act,  33  U.S.C.  1251  et  seq.  On 
April  26, 1977,  EPA  promulgated  final 
regulations  establishing  effluent  limitation 
guidelines  based  on  best  practicable  control 
technology  currently  available  (BPT)  for 
existing  sources  in  the  coal  mining  point 
source  category  42  FR  21380.  On  January  12, 
1979,  EPA  promulgated  standards  of 
performance  for  new  sources  (NSPS)  within 
the  coal  mining  category  based  on  the  best 
available  demonstrated  control  technology. 
44  FR  2586.  Both  sets  of  EPA  regulations  on 
numerical  effluent  limitations  for  discharges 
of  total  suspended  solids  are  similar  to  those 
promulgated  by  OSM  at  30  CFR.  816.42(a)(7) 
and  817.42(a)(7). 

After  having  previously  revised  its 
catastrophic  rainfall  exemption  for  the  BPT 
regulations  to  conform  to  the  corresponding 
provision  in  its  NSPS  regulations,  EPA 
revised  the  exemption  provision  for  both  the 
BPT  and  NSPS  rules  on  July  6, 1979.  44  FR 
39391-39392.  At  that  time  EPA  solicited 
public  comment  on  what  type  of  final  revised 
rainfall  exemption  should  be  adopted  at  40 
CFR  434.  Following  the  publication  of  the 
Skelly  and  Loy  and  D’Appolonia  reports 
described  above,  EPA  supplemented  its 
request  for  comments  to  include 
consideration  of  those  reports.  44  FR  47595 
(August  14, 1979).  On  September  25, 1979, 

EPA  extended  this  public  comment  period 
from  a  deadline  of  October  3, 1979,  to 
October  19. 1979.  44  FR  55223. 

Comments  received  by  OSM  on  the 
NCA/AMC  petition  and  by  EPA  on  its 
proceedings  were  reviewed  by  a  joint 
agency  working  group  in  order  to 
coordinate  agency  action  on  this 
common  issue. 
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EPA  has  advised  OSM  that  its  final 
rule  on  the  rainfall  exemption  applicable 
to  the  coal  industry  will  be  published  in 
the  Federal  Register  in  the  immediate 
future.  The  orignial  EPA  exemption  is 
found  in  40  CFR  Part  434,  434.22(c), 
434.25(c),  434.32(b),  434.35(b),  434.42(b), 
434.45(b),  and  will  be  revised  to  read  as 
follows: 

Any  overflow,  increase  in  volume  of  a 
discharge  or  discharge  from  a  by-pass  system 
caused  by  precipitation  or  snowmelt  shall  not 
be  subject  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section.  This  exemption 
shall  be  available  only  if  the  facility  is 
designed,  constructed  and  maintained  to 
contain  or  treat  the  volume  of  water  which 
would  fall  on  the  areas  covered  by  this 
subpart  during  a  10-year  24-hour  or  larger 
precipitation  event  (or  snowmelt  of 
equivalent  volume).  The  operator  shall  have 
the  burden  of  demonstrating  to  the 
appropriate  authority  that  the  prerequisites  to 
an  exemption  set  forth  in  this  subsection 
have  been  met. 

In  the  preamble  to  the  final  rule,  EPA 
will  also  indicate  that  it  is  continuing  to 
gather  information  on  the  entire  TSS 
issue  and  anticipates  proposing  further 
amendments  to  its  effluent  limitation 
regulations  in  the  spring  of  1980.  OSM 
wili  continue  to  cooordinate  its 
rulemaking  actions  closely  with  EPA  on 
this  issue  and  intends  to  propose 
amendments  to  its  own  rules  at  or  about 
the  same  time  as  EPA. 

B.  The  Total  Suspended  Solids 
Effluent  Limitations.  The  primary 
reason  for  the  suspension  of  the  existing 
OSM  rainfall  exemptions  is  recognition 
of  the  fact  that  the  record  does  not 
contain  substantial  data  correlating 
total  suspended  solids  effluent  quality 
with  particular  rainfall  levels.  Therefore, 
OSM  is  unable  to  fairly  determine  what 
suspended  solids  concentrations  result 
on  the  national  scale  from  the  use  of 
conventional  physical  sediment  removal 
technologies  during  major  precipitation 
events  when  a  sediment  pond’s  required 
containment  capacity  (i.e.,  run  off  from  a 
10-year  24  hour  storm)  is  exceeded. 
Moreover,  the  record  does  not  disclose 
what  TSS  concentration  will  occur 
during  these  types  of  storm  events,  if 
chemical  treatment  is  used  in  lieu  of,  or 
in  addition  to  physical  sediment 
removal. 

The  effectiveness  of  both  physical  and 
chemical  treatment  in  this  regard  will  be 
better  known  in  the  near  future  when 
the  results  of  EPA’s  current  data- 
collection  efforts  are  known.  At  that 
time,  the  data  deficiencies  discussed 
above  should  be  cured.  Then,  specific 
rainfall-level  TSS  effluent  limits  can  be 
established,  premised  on  best  available 
physical  and/or  chemical  sediment 
removal  technologies. 


Finally,  OSM  notes  that  substantial 
criticism  of  the  model  utilized  in  the 
Skelly  and  Loy  studies  was  raised  by 
commenters,  some  of  whom  claimed 
that  it  under  predicted  suspended  solids 
discharges  and  others  arguing  that  it 
was  too  conservative.  OSM  agrees  that 
the  model  probably  did  not  perfectly 
predict  actual  mine  performances, 
particularly  since  the  study  did  not 
include  detailed  validation  sampling  of 
sediment  size  distributions  and  effluent 
values  during  high-intensity  rainfalls. 
However,  the  model  does  show  that,  in 
the  absence  of  such  sampling,  it  is 
questionable  that  the  35/70  mg/l  values 
can  be  used  during  substantial  rainfalls. 
Moreover,  the  model  results  did  not  in 
any  way  disprove  the  conclusion 
reached  long  ago  that  the  numerical 
effluent  limits  can  be  achieved  during 
base  flows. 

As  OSM  understands  NCA/AMC’s 
petition,  its  primary  objection  to  30  CFR 
816.42(a)(7)  and  817.42(a)(7)  was  that  the 
effluent  limitations  established  therein 
for  TSS  solids  could  not  be  achieved 
during  substantial  precipitation  events 
by  the  use  of  conventional  physical 
sediment  removal  technologies.  NCA / 
AMC  contended  that,  primarily  because 
of  the  conclusion  of  the  Skelly  and  Loy 
report,  those  effluent  limitations  could 
not  be  achieved  during  substantial 
precipitation  events  with  the  use  of 
sediment  control  meaures  required  by  30 
CFR  816.46  and  817.46.  OSM  received  a 
range  of  comments  on  this  aspect  of  the 
NCA/AMC’s  petition. 

Some  commenters  said  that  the  TSS 
limits  could  not  be  met  at  any  time. 

OSM  disagrees.  During  “base  flows,” 
that  is  when  flows  from  the  disturbed 
area  are  not  the  direct  result  of  a 
substantial  precipitation  event,  the 
weight  of  the  available  data  shows  that 
the  TSS  effluent  limits  can  be  achieved. 
See  preamble  to  30  CFR  816.42  at  44  FR 
15151-15156.  Moreover,  the  Skelly  and 
Loy  report  itself  showed  that  these 
limits  could  be  met  during  base  flows,  a 
matter  also  confirmed  by  the  original 
EPA  “Development  Document ", 
supporting  EPA’s  effluent  limit 
regulations.  As  a  related  matter,  OSM 
has  rejected  comments  which  objected 
to  the  establishment  of  generic  TSS 
effluent  limitations,  rather  than  on  a 
case-by-case  basis  according  to  the 
water  quality  of  particular  receiving 
streams.  The  effluent  limitations  are  the 
expression  of  measuring  the  use  of  "best 
available  control  technology"  under 
Sections  515(b)(10)(B)  and  (b)(24)  of  the 
Surface  Mining  and  Control  Act 
(SMCRA)  and  similar  technology 
requirements  under  the  Clean  Water 
Act.  Uniform  effluent  limits  are  needed 


to  ensure  a  national  minimum  level  of 
uniformity  in  furtherance  of 
congressional  policy.  See  Sections  101(g) 
and  102(g)  of  SMCRA. 

Other  commenters  supported  NCA / 
AMC's  petition  on  the  basis  of  the 
Skelly  and  Loy  Report’s  conclusions  that 
the  TSS  effluent  limitation  could  not  be 
met  during  substantial  rainfalls.  After 
careful  analysis  of  all  the  relevant  data, 
OSM  has  decided  that  this  material 
tends  to  establish  that  these  effluent 
limitations  may  not  be  achievable  with 
the  use  of  conventional  physical 
sediment  removal  measures  only  when 
flows  are  in  direct  response  to  a 
substantial  rainfall  or  snowmelt.  As  a 
result,  OSM  has  decided  to  suspend  its 
existing  precipitation  event  exemption 
at  30  CFR  816.42(b)  and  817.42(b). 

In  place  of  those  rules,  OSM  instead 
will  authorize  the  granting  of 
exemptions  for  sediment  discharges 
from  the  disturbances  according  to  the 
elements  of  the  corresponding 
exemption  allowable  under  EPA’s  rules, 
40  CFR  434.22(c),  434.32(b),  and 
434.42(b).  We  note  that  EPA  intends  to 
issue  a  final  amended  rainfall  exemption 
rule  in  the  near  future.  OSM  will,  of 
course,  utilize  the  elements  of  the 
revised  EPA  rule  until  a  change  to  the 
OSM  rules  can  be  make  by  further 
rulemaking.  We  note  that  the 
corresponding  rainfall  exemption  under 
our  initial  program  rules  (30  CFR 
715.17(a)(1)  and  717.17(a)(1))  will  be 
similarly  suspended  and  the  relevant 
elements  of  EPA’s  revised  rainfall 
exemption  used  in  lieu  thereof. 

However,  the  application  of  the 
rainfall  exemption  by  OSM  will  differ 
from  that  of  EPA.  The  OSM  TSS  effluent 
limitations  apply  to  all  “disturbed 
areas”  as  that  term  is  defined  in  30  CFR 
701.5  and  816.42,  and  apply  throughout 
the  reclamation  phase  of  mining  as  that 
term  is  defined  in  30  CFR  701.5,  whereas 
the  EPA  TSS  effluent  limitations  apply 
only  to  the  active  mining  area  or  to 
mixed  discharges  from  the  active  and 
reclamation  areas.  Therefore,  OSM  will 
allow  for  rainfall  exemption  to  all 
“disturbed  areas”  throughout  the  life  of 
a  surface  coal  mining  and  reclamation 
operation  (i.e.,  until  bond  release)  by  use 
of  the  elements  of  EPA’s  revised 
exemption. 

C.  Sedimentation  Pond  Design 
Criteria.  The  NCA/ AMC  petition  also 
requested  immediate  suspension  and 
reconsideration  of  OSM  sedimentation 
pond  design  criteria  in  light  of 
information  contained  in  the  Skelly  and 
Loy  study.  OSM  design  criteria  for 
ponds  in  Section  816.46  and  817.46 
require,  among  other  factors  (1) 
minimum  sediment  storage  capacity,  (2) 
minimum  detention  time,  (3)  minimum 
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standards  for  dewatering  devices,  (4) 
prohibitions  on  short-circuiting,  (5) 
minimum  emergency  spillway 
requirements,  (6)  minimum  sediment 
removal  frequency,  and  (7)  various  pond 
embankment  design  standards.  These 
design  criteria  for  ponds  were 
formulated  on  the  expectation  that  they 
would  result  in  operators  meeting  the 
TSS  effluent  limitations  of 
§§  816.42(a)(7)  and  817.42(a)(7). 

Commenters  supporting  the  petition 
urged  OSM  to  suspend  its  design 
criteria.  It  was  argued  that  the  record 
showed  that  OSM  designed  ponds  could 
not  meet  effluent  limitations  during 
substantial  precipitation  events;  that 
OSM  ponds  could  not  remove  fine 
sediment  particles  during  precipitation 
events  even  with  maximum  detention 
time;  and  that  OSM  ponds  were  too 
large  and  too  costly.  Because  of  the  data 
contained  in  the  studies  and  the 
comments,  OSM  has  decided  to  suspend 
certain  of  its  specific  design  criteria 
pending  further  rulemaking.  The 
methods  for  determining  minimum 
sediment  storage  volume  and  detention 
time  will  be  suspended,  but  the  general 
requirements  that  ponds  provide  a 
minimum  sediment  storage  volume 
(§§  816.46(b)  and  817.46(b))  and  that 
ponds  hold  the  volume  of  water 
resulting  from  a  10-year  24-hour 
precipitation  event  (§§  816.46(c)  and 
817.46(c)),  will  be  retained.  OSM 
believes  that  the  portions  of 
§  §  816.46(b)-(e)  and  817.46(b)-{e)  which 
are  not  being  suspended  are,  in  any 
event,  equivalent  to  the  technology 
required  under  the  revised  EPA  rainfall 
exemptions. 

In  addition,  OSM  will  suspend 
dewatering  device  requirements  and 
sediment  removal  requirements  which 
are  tied  to  the  specific  sediment  storage 
volume  and  theoretical  detention  time. 
General  requirements  that  ponds  have  a 
dewatering  device  (§§  816.46(d)  and 
817.46(d))  and  that  sediment  be  removed 
from  ponds  (§§  816.46(h)  and  817.46(h)) 
will  be  retained. 

Some  commenters  objected  that  the 
use  of  a  10-year  24-hour  event  as  the 
inflow  standard  around  which  pond 
performance  is  built  was  arbitrary.  The 
use  of  the  10-year  24-hour  event  is 
required  in  order  that  OSM’s  rule  be 
consistent  with  EPA's  requirements.  See 
40  CFR  434.22(b),  as  amended. 
Additional  discussion  of  this  issue  is 
found  in  42  FR  46932  and  44  FR  15164. 

In  summary.  OSM  has  decided  to 
suspend  certain  specific  design  criteria 
relating  to  sediment  storage  capacity 
and  detention  time,  and  to  initiate 
rulemaking  on  these  questions. 

However,  ponds  still  must  be  sufficient 
to  handle  a  10-year  24-hour  event,  and 


they  are  still  subject  to  all  other  design 
criteria.  Moreover,  they  must  be  safe 
and,  therefore,  will  be  required  to  meet 
the  non-suspended  portions  of  §  §  816.46 
and  817.46. 

OSM  notes  that  the  same  commenters 
renewed  objections  made  in  prior 
rulemakings  that  no  design  criteria 
should  exist  for  sediment  pond.  OSM 
did  not  accept  those  suggestions. 
National  design  criteria  are  necessary  to 
implement  §§  515(b)(ll)(B)  and 
515(b)(24)  of  the  Act,  to  ensure  a 
minimum  level  of  national  uniformity  in 
the  control  of  sediment.  See  §§  101(g) 
and  102(a)— (d)  of  SMCRA. 

Finally,  we  note  that  the  reasons  for 
suspension  of  certain  portions  of  30  CFR 
816.45  and  817.46  justify  corresponding 
changes  to  the  equivalent  requirements 
of  the  initial  program  rules,  30  CFR 
715.17(e)  and  717.17(e).  The  initial  rules 
were  revised  and  published  on  May  25, 
1979,  44  FR  30610-30634,  but  have  not 
yet  been  made  effective  ss  a  result  of 
the  order  of  Judge  Flannery  on  May  3, 
1978.  See,  In  Re:  Surface  Mining 
Regulation  Litigation,  452  F.  Supp.  321, 
(D.D.C.  1978).  Therefore,  OSM  will 
withdraw  the  relevant  provision  of 
§§  715.17(e)  and  717.17(e).  All  other 
portions  of  §§  715.17(e)  and  717.17(e) 
will  continue  to  stand  for  approval. 

Statement  of  Policy  Regarding 
Enforcement  by  OSM  and  Effects  on 
State  Programs 

Enforcement 

In  the  interim  program  OSM  will 
continue  to  enforce  the  requirement  that 

(1)  all  water  from  the  disturbed  area 
pass  through  a  sediment  pond  or  ponds, 

(2)  all  discharges  from  such  ponds  meet 
the  effluent  limitations,  and  (3)  all  other 
hydrologic  protection  requirements  of  30 
CFR  715.17  and  717.17,  other  than 
subsection  (e),  be  complied  with. 

After  the  suspension,  in  the  interim 
program  OSM  will  enforce  the  effluent 
limitations  including  those  for  total 
suspended  solids  (TSS)  contained  in  30 
CFR  715.17(a)  and  717.17(a).  For  the 
purpose  of  granting  rainfall  exemptions 
in  TSS  discharges,  OSM  wall  utilize  the 
applicable  elements  of  EPA’s  revised 
rainfall  exemption  which  is  set  forth 
above  in  the  Supplemental  Information 
and  which  will  be  published  shortly  by 
EPA. 

The  suspension  of  OSM’s  statement  of 
the  exemption  and  the  adoption  of  the 
applicable  elements  of  EPA’s  exemption 
will  make  the  enforcement  of  the  TSS 
limit  more  complex,  but  will  achieve  the 
same  degree  of  environmental 
protection  as  the  current  interim 
regulations  provide.  When  a  violation  of 
the  TSS  limits  is  observed  and 


documented,  the  burden  remains  on  the 
mine  operator  to  demonstrate  that  the 
discharge  is  exempted.  In  order  to  show 
this  the  mine  operator  must  show,  first, 
that  he  or  she  has  designed,  constructed, 
and  maintained  the  facility  to  contain  or 
treat  the  volume  of  water  which  would 
run  off  into  the  pond  during  a  10-year  24- 
hour  or  greater  precipitation  event. 
Second,  the  mine  operator  must  show 
that  there  has  been  an  actual  overflow, 
increase  in  volume  of  a  discharge,  or 
discharge  from  a  by-pass  system  caused 
by  a  precipitation  event.  In  order  to  do 
this,  the  operator  may  be  required  to 
produce  concrete  evidence  such  as 
photographs,  hydrographs,  weir 
measurements,  baseflow  data,  etc.,  to 
show  that  the  overflow,  increase  in 
volume,  or  bypass  was  caused  by  a 
precipitation  event.  Conclusory,  self- 
serving  statements  will  not  suffice  to 
justify  an  exemption.  Moreover,  since 
the  operator  must  show  that  the 
discharge  was  caused  directly  by  a 
precipitation  event,  pumping  from  the 
pond  by  the  operator  would  not  qualify 
for  an  exemption. 

Field  determination  of  whether  an 
operator  qualifies  for  an  exemption  will 
be  left  to  the  judgment  of  the  inspector. 
Until  such  time  as  OSM  adopts  more 
specific  design  criteria  for  determining 
the  adequate  size  of  sediment  ponds. 
OSM  will  utilize  the  major  technical 
publications  in  the  field  to  interpret  the 
phrase  “designed,  constructed,  and 
maintained  to  contain  or  treat  the 
volume  of  water  which  would  fall . . . 
during  a  10-year  24-hour  or  larger 
precipitation  event  (or  snowmelt  of 
equivalent  volume) . . .”  on  a  case-by¬ 
case  basis.  These  works  include  those 
cited  in  the  Preamble  to  the  Permanent 
Regulations  at  44  FR  15142  to  15148 
(March  13, 1979),  especially  those 
numbered  50,  53,  61,  62,  72, 141, 143, 144, 
145,  and  148.  Notices  of  violations  or 
cessation  orders  as  appropriate  will  be 
written  for  effluent  limitations 
violations,  unless  the  inspector 
determines  that  the  exemption  applies. 
Appeal  of  an  inspector’s  action  will,  of 
course,  be  available  to  operators  and 
citizens  through  the  administrative 
review  process. 

It  is  important  to  note  what  this 
rainfall  exemption  does  not  do.  First,  it 
has  no  effect  on  the  requirement  of  30 
CFR  715.17(a)  and  717.17(a)  that  all 
drainage  from  the  disturbed  area, 
including  disturbed  areas  that  have  been 
graded,  seeded,  and  planted,  must  pass 
through  a  sediment  pond  or  ponds.  Thus, 
there  is  no  change  in  the  OSM 
requirement  of  treatment  through  the 
reclamation  process.  Second,  the  use  of 
the  applicable  elements  of  EPA’s 
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exemption  does  not  apply  to  any 
applicable  limitation  other  than  TSS. 
Third,  the  exemption  does  not  relieve 
the  mine  operator  of  either  treating 
water  from  the  undisturbed  area  above 
the  mining  area  that  mixes  with  water 
from  the  disturbed  area  or  diverting  that 
water  from  the  undisturbed  area  around 
and  away  from  the  pond.  If  an  operator 
does  not  divert,  his  or  her  pond  must  be 
designed,  constructed  and  maintained  to 
hold  or  treat  the  entire  volume  of  runoff 
that  reaches  the  pond  in  the  prescribed 
precipitation  event  in  order  to  qualify 
for  the  exemption. 

There  are  portions  of  30  CFR  715.17(e) 
and  717.17(e)  promulgated  on  May  25, 
1979,  and  presently  pending  before  the 
District  Court  for  approval  that  are  not 
here  suspended.  Those  portions  would 
require  that  sedimentation  ponds  have  a 
minimum  sediment  storage  capacity 
specified  by  the  regulatory  authority  and 
that  the  sediment  be  removed  from 
those  ponds  at  a  frequency  specified  by 
the  regulatory  authority.  They  would 
also  impose  certain  safety  criteria  on 
ponds.  OSM  will  press  the  District  Court 
for  approval  of  those  remaining  portions 
of  30  CFR  715.17(e)  and  717.17(e).  When 
approved,  OSM  will  also  enforce  those 
requirements. 

Effect  on  State  Programs 

OSM  is  concerned  that  the  submission 
and  approval  of  State  programs  proceed 
expeditiously  without  imposing  an 
undue  burden  on  the  States  and 
associated  parties  that  may  be  affected 
by  those  areas  where  the  suspension  is 
proposed.  This  general  guidance  is 
offered  to  assist  the  States  in  preparing 
their  programs  for  submission.  OSM 
believes  that  effluent  limitations,  the 
rainfall  exemption,  and  pond  safety  and 
size  criteria  will  ordinarily  be  dealt  with 
by  a  State  in  regulation  rather  than 
statute.  Therefore,  this  suspension 
should  pose  no  difficulty  in  preparation 
of  State  statutes,  provided  State  statutes 
will  allow  the  adoption  of  the  necessary 
regulations. 

The  State  program  as  a  whole — 
statute  and  regulations  together — must 
meet  the  following  minimum  criteria 
with  respect  to  sediment  control  and 
sediment  ponds.  First,  the  program  must 
provide  that  all  discharge  from  the 
disturbed  area  will  pass  through  a  pond 
or  ponds.  Second,  the  applicable  effluent 
limitations  must  be  met.  Third,  the 
safety  construction  requirements  must 
be  mot.  Fourth,  all  other  provisions  of 
hydrologic  balance  requirements  of  the 
Act  and  regulations  must  be  met.  OSM 
anticipates  that  any  pond  that  meets 
these  standards  is  likely  to  qualify  as  an 
existing  structure  under  30  CFR  701.11(e) 
of  the  permanent  program  regulation 


and  therefore  will  be  exempted  from 
reconstruction  in  the  permanent 
program. 

OSM  will  provide  States  an 
opportunity  to  amend  or  modify  State 
programs  or  State  program  proposals 
should  the  Federal  regulations  dealing 
with  pond  size  not  be  amended  in 
sufficient  time  for  States  to  include 
corresponding  regulations  in  their  State 
programs  in  their  initial  submission. 
Authorities  for  such  adjustments  include 
the  provisions  for  modifications  of 
proposals  during  the  initial  stage  of 
program  review  in  accordance  with  30 
CFR  732.11;  for  conditional  approval 
under  30  CFR  732.13;  or  program 
amendment  under  30  CFR  732.17. 

Dated:  December  21, 1979. 

Joan  Davenport, 

Assistant  Secretary,  Energy  and  Minerals, 

Notice  of  Suspended  Regulations 

Legal  A  uthority. 

Sections  101, 102,  201,  501,  503,  504, 
505,  506,  507,  508,  509,  510,  515,  516,  517, 
523,  and  701,  Surface  Mining 
Reclamation  Act  of  1977,  P.L.  95-87,  30 
U.S.C.  1201, 1202, 1211, 1251-1260, 1265- 
1267, 1273, 1291. 

Portions  of  the  following  regulations 
are  hereby  suspended  or  revoked,  as 
listed  below: 

§  715.17(a)(1)  [Amended] 

A.  The  following  language  is 
suspended  insofar  as  it  applies  to  TSS 
discharges: 

(1)  Any  overflow  or  other  discharge  or 
surface  water  from  the  disturbed  area 
within  the  permit  area  demonstrated  by 
the  permittee  to  result  from  a 
precipitation  event  larger  than  10-year, 
24-hour  frequency  event  will  not  be 
subject  to  the  effluent  limitations  of 
paragraph  (a). 

§  715.17(e)(2)  [Amended] 

B.  The  following  language  is  revoked: 

".  .  .  equal  to — 

(i)  The  accumulated  sediment  volume 
from  the  drainage  area  to  the  pond  for  a 
minimum  of  3  years,  sediment  storage 
volume  shall  be  determined  using  the 
Universal  Soil  Loss  Equation,  gully 
erosion  rates,  and  the  sediment  delivery 
ratio  converted  to  sediment  volume, 
using  either  the  sediment  density  or 
other  empirical  methods  derived  from 
regional  sediment  pond  studies  if 
approved  by  the  regulatory  authority;  or 

(ii)  0.1  acre-foot  for  each  acre  of 
disturbed  area  within  the  upstream 
drainage  or  a  greater  amount  if  required 
by  the  regulatory  authority  based  upon 
sediment  yield  to  the  pond.  The 
regulatory  authority  may  approve  a 
sediment  storage  volume  of  not  less 


than  0.035  acre-foot  for  each  acre  of 
disturbed  area  within  the  upstream 
drainage  area,  if  the  person  who 
conducts  the  surface  mining  activities 
demonstrates  that  sediment  removed  by 
other  sediment  control  measures  is 
equal  to  the  reduction  in  sediment 
storage  volume.” 

§  715.17(e)(3)  [Amended] 

C.  The  following  language  is  revoked: 

“.  .  .  Theoretical  detention  time  is 
defined  as  the  average  time  that  the 
design  flow  is  detained  in  the  pond;  and 
is  further  defined  as  the  time  difference 
between  the  centroid  of  the  inflow 
hydrograph  and  the  centroid  of  the 
outflow  hydrograph  for  the  design  event. 
Runoff  diverted  under  sections  715.17(c) 
and  715.17(d),  away  from  the  disturbed 
drainage  areas  and  not  passed  through 
the  sedimentation  pond  need  not  be 
considered  in  sedimentation  pond 
design.  In  determining  the  runoff 
volume,  the  characteristics  of  the  mine 
site,  reclamation  procedures,  and  onsite 
sediment  control,  practices  shall  be 
considered.  Sedimentation  ponds  shall 
provide  a  theoretical  detention  time  of 
not  less  than  twenty-four  hours,  or  any 
higher  amount  required  by  the 
regulatory  authority,  except  as  provided 
under  subparagraphs  (i),  (ii),  or  (iii)  of 
this  paragraph. 

(i)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
not  less  than  10  hours,  when  the  person 
who  conducts  the  surface  mining 
activities  demonstrates  that — 

(A)  The  improvement  in  sediment 
removal  efficiency  is  equivalent  to  the 
reduction  in  detention  time  as  a  result  of 
pond  design.  Improvements  in  pond 
design  may  include  but  are  not  limited 
to  pond  configuration,  in-flow  and  out¬ 
flow  facility  locations,  baffles  to 
decrease  in-flow  velocity  and  short- 
circuiting,  and  surface  areas;  and 

(B)  The  pond  effluent  is  shown  to 
achieve  and  maintain  applicable 
effluent  limitations. 

(ii)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
not  less  than  10  hours  when  the  person 
who  conducts  the  surface  mining 
activities  demonstrates  that  the  size 
distribution  or  the  specific  gravity  of  the 
suspended  matter  is  such  that 
applicable  and  maintained. 

(iii)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
less  than  24  hours  to  any  level  of 
detention  time,  when  the  person  who 
conducts  the  surface  mining  activities 
demonstrates  to  the  regulatory  authority 
that  the  chemical  treatment  process  to 
be  used — 

(A)  Will  achieve  and  maintain  the 
effluent  limitations;  and 
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(B)  Is  harmless  to  fish,  wildlife,  and 
related  environmental  values. 

(iv)  The  calculated  theoretical 
detention  time  and  all  supporting 
documentation  and  drawings  used  to 
establish  the  required  detention  times 
under  the  subparagraph  (3)(i)— (iii)  of  this 
Section  shall  be  included  in  the  permit 
application. 

§  717.15(e)(4)  [Amended] 

D.  The  following  language  is  revoked: 

“. . .  and  shall  have  a  discharge  rate 

to  achieve  and  maintain  the  required 
theoretical  detention  time. 

§  717.15(e)(3)  [Amended] 

E.  The  following  language  is  revoked: 

“. . .  w'hen  the  volume  of  sediment 

accumulates  to  60  percent  of  the  design 
sediment  storage  volume.  With  the 
approval  of  the  regulatory  authority, 
additional  permanent  storage  may  be 
provided  for  sediment  and/or  water 
above  that  required  for  the  design 
sediment  storage.  Upon  the  approval  of 
the  regulatory  authority  for  those  cases 
where  additional  permanent  storage  is 
provided  above  that  required  for 
sediment  under  Paragraph  (2)  of  this 
Section,  sediment  removal  may  be 
delayed  until  the  remaining  volume  of 
permanent  storage  has  decreased  to  40 
percent  of  the  total  sediment  storage 
volume  provided  the  theoretical 
detention  time  is  maintained.” 

§  7 1 7. 1 7(a)(3)(i)  [Amended] 

F.  The  following  language  is 
suspended  insofar  as  it  applies  to  TSS 
discharges: 

(i)  Any  overflow  or  other  discharge  of 
surface  water  from  the  disturbed  area 
within  the  permit  area  demonstrated  by 
the  permittee  to  result  from  a 
precipitation  event  larger  than  the  10- 
year  24-hour  frequency  event  will  not  be 
subject  to  the  effluent  limitations  of 
paragraph  (a). 

§  717.17(e)(2)  [Amended] 

G.  The  following  language  is  revoked: 

“. . .  equal  to — 

(i)  The  accumulated  sediment  volume 
from  the  drainage  area  to  the  pond  for  a 
minimum  of  3  years  or  the  life  of  the 
pond,  whichever  is  greater.  Sediment 
storage  volume  shall  be  determined 
using  the  Universal  Soil  Loss  Equation, 
gully  erosion  rates,  and  the  sediment 
delivery  ratio  converted  to  sediment 
volume.  Conversions  shall  use  either  the 
sediment  density  or  other  empirical 
methods  derived  from  regional  sediment 
pond  studies  may  be  used  if  approved 
by  the  regulatory  authority;  or 

(ii)  0.1  acre-foot  for  each  acre  of 
disturbed  area  within  the  upstream 
drainage  area  or  a  greater  amount  if 


required  by  the  regulatory  authority 
based  upon  sediment  yield  to  the  pond. 
The  regulatory  authority  may  approve 
sediment  storage  volume  of  not  less 
than  0.0035  acre-foot  for  each  acre  of 
disturbed  area  within  the  upstream 
drainage  area,  if  the  person  who 
conducts  the  underground  mining 
activities  has  demonstrated  that 
sediment  removed  by  other  sediment 
control  measures  is  equal  to  the 
reduction  in  sediment  storage  volume; 
and 

(iii)  The  accumulated  sediment 
volume  necessary  to  retain  sediment  for 
1  year  in  any  discharge  from  the 
underground  mine  passing  through  the 
pond.” 

§  717.17(e)(3)  [Amended] 

H.  The  following  language  is  revoked: 

. .  Theoretical  detention  time  is 
defined  as  the  average  time  that  the 
design  flow  is  detained  in  the  pond;  and 
is  further  defined  as  the  time  difference 
between  the  centroid  of  the  inflow 
hydrograph  and  the  centroid  of  the 
outflow  hydrograph  for  the  design  event. 
Runoff  diverted  under  Section  717.17(c) 
and  717.17(d)  away  from  the  disturbed 
drainage  areas  and  not  passed  through 
the  sedimentation  pond,  need  not  be 
considered  in  a  sedimentation  pond 
design.  In  determining  the  runoff 
volume,  the  characteristics  of  the  mine 
site,  reclamation  procedures,  and  onsite 
sediment  control  practices  shall  be 
considered.  Sedimentation  ponds  shall 
provide  a  theoretical  detention  time  of 
not  less  than  twenty-four  hours,  or  any 
higher  amount  required  by  the 
regulatory  authority,  except  as  provided 
under  Paragraphs  (i),  (ii),  or  (iii)  of  this 
Subsection. 

(i)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
not  less  than  10  hours,  when  the  person 
who  conducts  the  underground  mining 
activities  demonstrates  that — 

(A)  The  improvement  in  sediment 
removal  efficiency  is  equivalent  to  the 
reduction  in  detention  time  as  a  result  of 
pond  design.  Improvements  in  pond 
design  may  include  but  are  not  limited 
to  pond  configuration,  in-flow  and  out¬ 
flow  facility  locations,  baffles  to 
decrease  in-flow  velocity  and  short- 
circuiting,  and  surface  areas;  and 

(B)  The  pond  effluent  is  shown  to 
achieve  and  maintain  applicable 
effluent  limitations. 

(ii)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
not  less  than  10  hours  when  the  person 
who  conducts  the  underground  mining 
activities  demonstrates  that  the  size 
distribution  or  the  specific  gravity  of  the 
suspended  matter  is  such  that 


applicable  effluent  limitations  are 
achieved  and  maintained. 

(iii)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
less  than  24  hours  to  any  level  of 
detention  time,  when  the  person  who 
conducts  the  underground  mining 
activities  demonstrates  to  the  regulatory 
authority  that  the  chemical  treatment 
process  to  be  used — 

(A)  Will  achieve  and  maintain  the 
effluent  limitations; 

(B)  Is  harmless  to  fish,  wildlife,  and 
related  environmental  values; 

(iv)  The  calculated  theoretical 
detention  time  and  all  supporting 
documentation  and  drawings  used  to 
establish  the  required  detention  times 
under  Subparagraphs  (3)(iii)  of  this 
Section  shall  be  included  in  the  permit 
application.” 

§  717.17(e)(4)  [Amended] 

I.  The  following  language  is  revoked: 

“.  .  .  and  shall  have  a  discharge  rate 

to  achieve  and  maintain  the  required 
theoretical  detention  time.” 

§  717.17(e)(8)  [Amended] 

J.  The  following  language  is  revoked: 

“.  .  .  when  the  volume  of  sediment 

accumulates  to  60  percent  of  the  design 
sediment  storage  volume.  With  the 
approval  of  the  regulatory  authority 
additional  permanent  storage  may  be 
provided  for  sediment  and-or  water 
above  that  required  for  the  design 
sediment  storage.  Upon  the  approval  of 
the  regulatory  authority  for  those  cases 
where  additional  permanent  storage  is 
provided  above  that  required  for 
sediment  under  Paragraph  (2)  of  this 
Section,  sediment  removal  may  be 
delayed  until  the  remaining  volume  of 
permanent  storage  has  decreased  to  40 
percent  of  the  total  sediment  storage 
volume  provided  the  theoretical 
detention  time  is  maintained.” 

Portions  of  the  following  regulations 
are  suspended,  as  explained  below: 

§  816.42(b)  [Amended] 

A.  The  following  portion  of  30  CFR 
816.42(b)  is  suspended  insofar  as  it 
applies  to  TSS  discharges: 

“(1)  The  discharge  is  demonstrated  by 
the  discharger  to  have  resulted  for  the 
precipitation  event  equal  to  or  larger 
than  a  10-year  24-hour  precipitation 
event;  and 

(2)  The  discharge  is  from  facilities 
designed,  constructed,  and  maintained 
in  accordance  with  the  requirements  of 
this  Part.” 

§  616.46(b),  (c),  (d)  and  (h)  [Amended] 

B.  30  CFR  816.46(b) 

“.  .  .  equal  to — 
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“(1)  The  accumulated  sediment 
volume  from  the  drainage  area  to  the 
pond  for  a  minimum  of  3  years. 

Sediment  storage  volume  shall  be 
determined  using  the  Universal  Soil  Loss 
Equation,  gully  erosion  rates,  and  the 
sediment  volume,  using  either  the 
sediment  density  or  other  empirical 
methods  derived  from  regional  sediment 
pond  studies  if  approved  by  the 
regulatory  authority;  or 

(2)  0.1  acre-foot  for  each  acre  of 
disturbed  area  within  the  upstream 
drainage  area  or  a  greater  amount  if 
required  by  the  regulatory  authority 
based  upon  sediment  yield  to  the  pond. 
The  regulatory  authority  may  approve  a 
sediment  storage  volume  of  not  less 
than  0.035  acre-foot  for  each  acre  of 
disturbed  area  within  the  upstream 
drainage,  if  the  person  who  conducts  the 
surface  mining  activities  demonstrates 
that  sediment  removed  by  other 
sediment  control  measures  is  equal  to 
the  reduction  in  sediment  storage 
volume.” 

C.  30  CFR  816.46(c) 

.  .  Theoretical  detention  time  is 
defined  as  the  average  time  that  the 
design  flow  is  detained  in  the  pond;  and 
is  further  defined  as  the  time  difference 
between  the  centroid  of  the  inflow 
hydrograph  and  the  centroid  of  the 
outflow  hydrograph  for  the  design  event. 
Runoff  diverted  under  Sections  816.43 
and  816.44,  away  from  the  disturbed 
drainage  areas  and  not  passed  through 
the  sedimentation  pond  need  not  be 
considered  in  sedimentation  pond 
design.  In  determining  the  runoff 
volume,  the  characteristics  of  the  mine 
site,  reclamation  procedures,  and  onsite 
sediment  contol  practices  shall  be 
considered.  Sedimentation  ponds  shall 
provide  a  theoretical  detention  time  of 
not  less  than  twenty-four  hours,  or  any 
higher  amount  required  by  the 
regulatory  authority,  except  as  provided 
under  subparagraphs  (1),  (2),  or  (3)  of 
this  paragraph. 

(1)  the  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
not  less  than  10  hours,  when  the  person 
who  conducts  the  surface  mining 
activities  demonstrates  that — 

(i)  The  improvement  in  sediment 
removal  efficiency  is  equivalent  to  the 
reduction  in  detention  time  as  a  result  of 
pond  design.  Improvements  in  pond 
design  may  include  but  are  not  limited 
to  pond  configuration,  in-flow  and  out¬ 
flow  facility  locations,  baffles  to 
decrease  in-flow  velocity  and  short- 
circuiting,  and  surface  areas;  and 

(ii)  The  pond  effiuent  is  shown  to 
achieve  and  maintain  applicable 
effluent  limitations. 


(2)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
not  less  than  10  hours  when  the  person 
who  conducts  the  surface  mining 
activities  demonstrates  that  the  size 
distribution  or  the  specific  gravity  of  the 
suspended  matter  is  such  that 
applicable  effluent  limitations  are 
achieved  and  maintained. 

(3)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
less  than  24  hours  to  any  level  of 
detention  time,  when  the  person  who 
conducts  the  surface  mining  activities 
demonstrates  to  the  regulatory  authority 
that  the  chemical  treatment  process  to 
be  used — 

(1)  Will  achieve  and  maintain  the 
effluent  limitations;  and 

(ii)  Is  harmless  to  fish,  wildlife,  and 
related  environmental  values. 

(4)  The  calculated  theoretical 
detention  time  and  all  supporting 
documentation  and  drawings  used  to 
establish  the  required  detention  times 
under  subparagraphs  (c)  (l)-(3)  of  this 
Section  shall  be  included  in  the  permit 
application.” 

D.  30  CFR  816.46(d) 

“. . .  and  shall  have  a  discharge  rate  to 
achieve  and  maintain  the  required 
theoretical  detention  time. 

E.  30  CFR  816.46(h) 

". . .  when  the  volume  of  sediment 
accumulates  to  60  percent  of  the  design 
sediment  storage  volume.  With  the 
approval  of  the  regulatory  authority 
additional  permanent  storage  may  be 
provided  for  sediment  and/or  water 
above  that  required  for  the  design 
sediment  storage.  Upon  the  approval  of 
the  regulatory  authority  for  those  cases 
where  additional  permanent  storage  is 
provided  above  that  required  for 
sediment  under  Paragraph  (b)  of  this 
Section,  sediment  removal  may  be 
delayed  until  the  remaining  volume  of 
permanent  storage  has  decreased  to  40 
percent  of  the  total  sediment  storage 
volume  provided  the  theoretical 
detention  time  is  maintained." 

§  817.42(b)  [Amended] 

F.  The  following  portion  of  30  CFR 
817.42(b)  is  suspended  insofar  as  it 
applies  to  TSS  discharges: 

“(1)  The  discharge  is  demonstrated  by 
the  discharger  to  have  resulted  from  a 
precipitation  event  equal  to  or  larger 
than  a  10-year,  24-hour  precipitation 
event;  and 

(2)  The  discharge  is  from  facilities 
designed,  constructed,  and  maintained 
in  accordance  with  the  applicable 
requirements  of  this  Part.” 

§  817.46  (b)  and  (c)  [Amended] 

G.  30  CFR  817.46(b) 


“. . .  equal  to — 

(1)  The  accumulated  sediment  volume 
from  the  drainage  area  to  the  pond  for  a 
minimum  of  3  years  of  the  life  of  the 
pond  whichever  is  greater.  Sediment 
storage  volume  shall  be  determined 
using  the  Universal  Soil  Loss  Equation, 
gully  erosion  rates,  and  the  sediment 
delivery  ratio  converted  to  sediment 
volume.  Conversions  shall  use  either  the 
sediment  density  or  other  empirical 
methods  derived  from  regional  sediment 
pond  studies  may  be  used  if  approved 
by  the  regulatory  authority;  or 

(2)  0.1  acre-foot  for  each  acre  of 
disturbed  area  within  the  upstream 
drainage  area  or  a  greater  amount  if 
required  by  the  regulatory  authority 
based  upon  sediment  yield  to  the  pond. 
The  regulatory  authority  may  approve  a 
sediment  storage  volume  of  not  less 
than  0.035  acre  foot  for  each  acre  of 
disturbed  area  within  the  upstream 
drainage  area,  if  the  person  who 
conducts  the  underground  mining 
activities  has  demonstrated  that 
sediment  removed  by  other  sediment 
control  measures  is  equrd  to  the 
reduction  in  sediment  storage  volume; 
and 

(3)  The  accumulated  sediment  volume 
necessary  to  retain  sediment  for  1  year 
in  any  discharge  from  the  underground 
mine  passing  through  the  pond.” 

H.  30  CFR  817.46(c) 

". . .  from  a  10-year,  24-hour 
precipitation  event  (design  event),  plus 
the  average  inflow  from  the 
underground  mine.  Theoretical 
detention  time  is  defined  as  the  average 
time  that  the  design  flow  is  detained  in 
the  pond;  and  is  further  defined  as  the 
time  difference  between  the  centroid  of 
the  inflow  hydrograph  and  the  centroid 
of  the  outflow  hydrograph  for  the  design 
event.  Runoff  diverted  under  sections 
817.43  and  817.44  away  from  the 
disturbed  drainage  areas  and  not  passed 
through  the  sedimentation  pond,  need 
not  be  considered  in  sedimentation  pond 
design.  In  determining  the  runoff 
volume,  the  characteristics  of  the  mine 
site,  reclamation  procedures,  and  onsite 
sediment  control  practices  shall  be 
considered.  Sedimentation  ponds  shall 
provide  a  theoretical  detention  time  of 
not  less  than  twenty-four  hours,  or  any 
higher  amount  required  by  the 
regulatory  authority,  except  as  provided 
under  Paragraphs  (1),  (2)  or  (3)  of  this 
Subsection. 

(1)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
not  less  than  10  hours,  when  the  person 
who  conducts  the  underground  mining 
activities  demonstrates  that — 

(i)  The  improvement  in  sediment 
removal  efficiency  is  equivalent  to  the 
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reduction  in  detention  time  as  a  result  of 
pond  design.  Improvements  in  pond 
design  may  include  but  are  not  limited 
to  pond  configuration,  in-flow  and  out¬ 
flow  facility  locations,  baffles  to 
decrease  in-flow  velocity  and  short- 
circuiting,  and  surface  areas;  and 

(ii)  The  pond  effluent  is  shown  to 
achieve  and  maintain  applicable 
effluent  limitations. 

(2)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
not  less  than  10  hours  when  the  person 
who  conducts  the  underground  mining 
activities  demonstrates  that  the  size 
distribution  or  the  specific  gravity  of  the 
suspended  matter  is  such  that 
applicable  effluent  limitations  are 
achieved  and  maintained. 

(3)  The  regulatory  authority  may 
approve  a  theoretical  detention  time  of 
less  than  24  hours  to  any  level  of 
detention  time,  when  the  person  who 
conducts  the  underground  mining 
activities  demonstrates  to  the  regulatory 
authority  that  the  chemical  treatment 
process  to  be  used — 

(i)  Will  achieve  and  maintain  the 
effluent  limitations;  and 

(ii)  Is  harmless  to  fish,  wildlife,  and 
related  environmental  values. 

(4)  The  calculated  theoretical 
detention  time  and  ail  supporting 
documentation  and  drawings  used  to 
establish  the  required  detention  times 
under  Subparagraphs  (c)  (l)-(3)  of  this 
Section  shall  be  included  in  the  permit 
application.” 

[FR  Dor  79-39798  Filed  12-28-79;  8:45  am] 
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30  CFR  Parts  7B3,  755,  816,  817,  and 


Surface  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 

ACTION:  Notice  of  suspension. 

summary:  Notice  is  given  that  the 
Secretary  intends  to  publish 
interpretations  of  certain  rules  and  that 
others  are  suspended  pending  the 
outcome  of  rulemaking  to  consider 
modifications  of  those  rules.  Rules 
affected  deal  with  negative 
determinations  for  prime  farmlands, 
geologic  descriptions  of  strata  beneath 
surface  operations  and  facilities 
associated  with  underground  mines, 
alternative  postmining  land  use 
determinations  for  underground  mines, 
the  permanent  program  prime  farmland 
grandfather  clause,  the  most  bulk 


density  criteria  for  prime  farmland  soil 
compaction,  underdrain  requirements 
for  coal  processing  waste  banks,  ground 
water  monitoring  of  recharge  capacity 
for  underground  mines,  and  reference 
area  requirements  for  certain 
underground  mines. 

EFFECTIVE  DATE:  December  31, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  L.  Reeves,  Deputy  Director,  Office 
of  Surface  Mining,  U.S.  Department  of 
the  Interior,  Washington,  D.C.  20240; 
(202)  343-4222. 

SUPPLEMENTARY  INFORMATION:  On 

March  13, 1979,  OSM  published  its 
permanent  program  regulations  (44  FR 
14901  et  seg.)  implementing  Title  V  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  P.L. 
95-87,  30  U.S.C.  1251-1279.  As  a  result  of 
issues  raised  during  litigation  on  the 
permanent  program  regulations  [In  re 
Permanent  Surface  Mining  Regulation 
Litigation,  Civil  Action  No.  79-1144, 
Consolidated  (D.D.C.  filed  May  1979)), 
OSM  has  recognized  the  need  to 
propose  changes  to  certain  sections  of 
those  regulations  and  publish 
interpretations  of  others.  A  prior  notice 
was  published  in  the  Federal  Register 
suspending  the  effectiveness  of  certain 
regulations  at  issue  in  the  "first  round” 
of  this  litigation.  44  FR  67942  (November 
27, 1979).  The  present  notice  suspends 
certain  regulations  at  issue  in  the 
“second  round”  pending  completion  of 
rulemaking  to  consider  their  amendment 
and  gives  notice  of  intent  to  publish 
interpretations  of  other  rules  at  issue  in 
this  litigation.  Notices  proposing 
revisions  to  or  stating  interpretations  of 
the  rules  will  be  published  in  the  Federal 
Register  in  the  foreseeable  future. 
STATEMENT  OF  POLICY  REGARDING  STATE 
PROGRAMS:  OSM  is  concerned  that  the 
submission  and  approval  of  State 
regulatory  programs  proceed 
expeditiously  without  imposing  an 
undue  burden  on  the  States  and 
associated  parties  that  may  be  affected 
by  those  areas  where  rules  are  being 
suspended  and  new  regulations  will  be 
proposed.  This  general  guidance  is 
offered  to  assist  States  in  preparing  their 
programs  for  submission.  Where  the 
suspended  regulations  have  explicit 
underpinnings  in  SMCRA,  States  must 
still  include  corresponding  statutory 
provisions  in  their  program  applications. 
For  instance,  although  the  Secretary  is 
suspending  his  rule  (30  CFR  785.17(a)) 
implementing  the  grandfather  clause 
exemption  from  certain  prime  farmland 
requirements  of  the  permanent  program, 
State  statutes  must,  nevertheless, 
contain  a  statutory  provision 
corresponding  to  the  statutory 
grandfather  clause  in  Section  510(d)(2) 


of  the  SMCRA,  30  U.S.C.  1260(d)(2). 
Where  a  regulation  has  been  suspended, 
the  State  program  can  have  any 
regulatory  provision  or  no  regulatory 
provision  at  all.  so  long  as  the  State 
program  is  in  accordance  with  the 
requirements  of  the  Act  and  is  not 
inconsistent  with  regulations  which 
were  not  suspended.  OSM  will  provide 
States  an  opportunity  to  amend  or 
modify  State  programs  or  State  program 
proposals  should  the  Federal  regulations 
which  are  being  suspended  not  be 
amended  in  sufficient  time  for  States  to 
include  corresponding  regulations  in 
their  initial  State  program  submission. 

Authorities  for  such  adjustments 
include  the  provisions  for  modifications 
of  proposals  during  the  initial  stage  of 
program  review  in  accordance  with  30 
CFR  732.11;  for  conditional  approval 
under  30  CFR  732.13;  or  program 
amendment  under  30  CFR  732.17. 

NOTICE  OF  FUTURE  ACTIONS:  30  CFR 
779.27(b)(4)  and  783.27(b)(4).  The 
Secretary  intends  to  publish  his 
interpretation  of  the  phrase  “other 
factors"  in  these  sections  as  being 
limited  solely  to  those  factors  contained 
in  the  Secretary  of  Agriculture’s 
regulations  for  identification  of  prime 
farmland  (7  CFR  657.5(a)(2)).  Section 
779.27(b)(4)  and  783.27(b)(4)  merely 
provide  for  a  determination  that  lands 
within  a  proposed  permit  area  clearly  do 
not  meet  the  USDA  technical  criteria  for 
prime  farmland  as  set  forth  at  7  CFR 
657.5(a)(2).  At  no  time  did  OSM  intend 
that  the  reference  to  “other  factors" 
extend  to  matters  not  expressly  covered 
by  §  657.5(a)(2). 

30  CFR  783.22,  784.15,  and  817.133.  The 
Secretary  intends  to  publish  his 
interpretation  of  these  regulations  to 
allow  an  operator  to  apply  through  the 
permit  revision  or  renewal  procedures  of 
30  CFR  738.12-788.15  for  regulatory 
authority  approval  of  an  alternative 
postmining  land  use  toward  the  end  of 
the  life  of  an  underground  mine  rather 
than  obtaining  such  approval  in  the 
original  permit,  if  the  original  permit 
demonstrates  that  the  land  will  be 
returned  to  its  premining  land  use 
capability  as  required  by  30  CFR 
817.133(a). 

30  CFR  817.116.  The  Secretary  will 
propose  an  amendment  to  this 
regulation  comparable  to  that  in  30 
U.S.C.  816.116(d)  for  surface  mines,  to 
add  a  provision  that,  for  underground 
mine  permit  areas  of  40  acres  or  less  in 
locations  with  an  average  annual 
precipitation  of  more  than  26  inches, 
certain  specified  performance  standards 
may  be  used  as  an  alternative  to 
reference  areas  to  measure  revegetation 
success.  The  existing  regulation  remains 
in  effect. 
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JUSTIFICATION  FOR  IMMEDIATE  EFFECTIVE 
DATE  OF  SUSPENSION.  Pending  the 
outcome  of  the  upcoming  rulemakings, 
certain  of  the  rules  must  be  suspended 
immediately  so  as  not  to  prejudice  the 
interests  of  the  plaintiffs  in  the  lawsuit. 
In  addition,  maintaining  regulations  in 
effect  which  OSM  has  determined 
should  be  proposed  for  amendment 
would  be  unfair  to  the  States  which 
have  submitted  or  are  preparing  State 
program  applications  for  filing  by  March 
3, 1980.  As  these  regulations  have  no 
direct  impact  upon  existing  or  new  coal 
mining  operations  at  this  time,  their 
temporary  suspension  will  have  little 
adverse  affect  upon  achieving  the  Act’s 
purposes  pending  completion  of  the 
rulemaking  process. 

Dated:  December  21, 1979. 

Joan  M.  Davenport, 

Assistant  Secretary,  Energy  and  Minerals. 

In  consideration  of  the  foregoing  the 
following  regulations  are  suspended: 

1.  30  CFR  783.14(a)(1).  The  regulation 
is  suspended  insofar  as  it  requires  a 
geologic  description  of  the  strata  down 
to  and  including  the  strata  immediately 
below  any  coal  seam  for  areas  to  be 
affected  only  by  “surface  operations  and 
facilities,"  where  no  removal  of 
overburden  down  to  the  level  of  the  coal 
seam  will  occur.  For  purposes  of  this 
suspension  test  borings  and  core 
samplings  do  not  constitute  removal  of 
the  overburden  down  to  the  coal  seam. 
However,  geologic  descriptions  will 
continue  to  be  required  for  areas  where 
overburden  is  being  removed  to  the 
level  of  the  coal  seam  and  for  certain 
specified  "surface  operations  and 
facilities”  where  required  by  other 
regulatory  requirements.  See  30  CFR 
783.25,  784.16(e)  and  784.24(b) 

Authority:  30  U.S.C.  515(b),  516,  and  510. 

2.  30  CFR  785.17(a).  The  prime 
farmland  grandfather  clause  is 
suspended.  The  Secretary  will  rely  on 
Section  510(d)(2),  SMCRA,  to  interpret 
this  exemption  for  the  purposes  of  the 
permanent  program  pending  the 
outcome  of  further  rulemaking.  The 
Secretary’s  grandfather  regulation  under 
the  initial  program  (30  CFR  716.7(a)(2)) 
remain  in  effect. 

Authority:  30  U.S.C.  510(d)(2). 

3.  30  CFR  785.17(b)(3)  and  823.14(c). 
These  regulations  are  suspended  insofar 
as  they  establish  the  "moist  bulk 
density"  standard  for  prime  farmland 
soil  compaction.  Until  a  standard  for 
soil  compaction  is  proposed  and 
adopted,  the  Office  will  implement  the 
permanent  program  prime  farmland 
standards  by  requiring  that  prime 
farmland  permit  applications 


demonstrate  and  operators  mine  so  that 
excessive  compaction  is  avoided  in 
replacement  of  the  soil,  under  Section 
500(a)(4)— f5),  510(d)(1)  and  515(b)(7) 
SMCRA.  Avoiding  excessive 
compaction  is  critical  to  the  successful 
reclamation  of  prime  farmland.  See  44 
FR  15086. 

Authority:  30  U.S.C.  510  (b)  and  (d), 
515(b)(7). 

4  30  CFR  816.83(a)  and  817.83(a). 

These  regulations  are  suspended  to 
the  extent  that  they  would  preclude  an 
exemption  from  the  underdrain 
requirement  for  coal  processing  waste 
banks  where  an  operator  demonstrated 
that  an  alternative  to  the  subdrainage 
system  required  in  this  regulation  would 
ensure  structural  integrity  of  the 
wastebank  and  protection  of  ground  or 
surface  water  quality. 

Authority:  30  U.S.C.  515(b)(13),  516(b)(5). 

5.  30  CFR  817.52(a)(1).  The  following 
language  is  suspended:  “on  the  recharge 
capacity  of  reclaimed  lands  and  . . .’’ 

As  stated  in  the  preamble  to  the 
proposed  rules,  underground  mining 
should  not  affect  the  structural  integrity 
of  water  bearing  formations  and  thus  no 
special  precautions  are  necessary  to 
protect  recharge  capacity.  (43  FR  41780, 
September  18, 1978).  For  this  reason  the 
Secretary  determined  that  a 
performance  standard  equivalent  to  30 
CFR  81S.51  was  unnecessary.  With  no 
performance  standard  concerning 
recharge  capacity  for  underground 
mines  in  the  regulations,  a  monitoring 
requirement  becomes  unnecessary. 

Authority:  30  U.S.C.  515(b)(10)  and 
516(b)(9). 

|FR  Doc.  79-39799  Filed  12-23-79;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  715,  717,  816,  and  817 

Surface  Coal  Mining  and  Reclamation 
Operations  Interim  and  Permanent 
Regulatory  Programs  Sediment 
Control  Performance  Standards 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 

ACTION:  Notice  of  intent  to  commence 
rulemaking. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  issues  a 
notice  of  intent  to  commence  rulemaking 
to  establish  effluent  limitations  for  total 
suspended  solids  discharges  from 
surface  coal  mining  and  reclamation 
operations  during  rainfall  events  and  to 
establish  revised  sedimentation  pond 
design  criteria.  OSM  has  granted,  in 
part,  a  petition  to  amend  portions  of  30 
CFR  Chapter  VII,  Subchapter  K, 
Sediment  Control  Performance 
Standards  for  Surface  Coal  Mining  and 
Reclamation  Operations,  and  seeks 
public  comment  on  what  amendments,  if 
any,  can  be  made  to  the  Sections  of  the 
regulations  that  have  been  suspended 
pursuant  to  the  notice  in  this  issue  of  the 
Federal  Register. 

DATES:  Comments  must  be  received  by 
January  30, 1980.  at  the  office  listed 
below  under  “Address,”  by  no  later  than 
5:00  p.m. 

Representatives  of  OSM  will  be 
available  to  meet  with  interested 
persons  upon  request  between 
December  31. 1979  and  January  30, 1980. 
address:  Written  comments  must  be 
mailed  or  hand-delivered  to  Office  of 
Surface  Mining,  U.S.  Department  of  the 
Interior,  Room  135,  South  Building,  1951 
Constitution  Avenue  NW.,  Washington, 
D.C. 20240. 

Summaries  of  meetings  with 
representatives  of  OSM  will  be  prepared 
and  made  available  for  public  review  in 
Room  135  of  the  Interior  South  Building. 
Comments  received  will  also  be 
available  for  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jose  R.  del  Rio,  Civil  Engineer,  Division 
of  Technical  Services,  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior, 
South  Building,  1951  Constitution 
Avenue  NW.,  Washington,  D.C.  20240; 
(202) 343-4022. 

SUPPLEMENTARY  INFORMATION:  A 

petition  of  September  21, 1979,  to  amend 
OSM's  sediment  control  performance 
standards  regulations  was  submitted  to 


OSM  by  the  Joint  National  Coal 
Association/American  Mining  Congress 
(NCA/AMC)  Committee  on  Surface 
Mining  Regulations.  The  petition  was 
published  in  the  Federal  Register  (44  FR 
60226-60228)  on  October  8, 1979,  for 
public  consideration  and  comment,  with 
the  request  that  comments  specifically 
address  three  issues: 

1.  Whether  the  EPA  and  OSM  effluent 
limits  for  total  suspended  solids  should 
be  revised,  and,  if  so,  what  alternatives 
should  be  considered. 

2.  Whether  OSM’s  design  criteria  for 
sediment  ponds  should  be  revised  and, 
if  so,  what  alternatives  should  be 
considered. 

3.  Whether  there  are  relevant 
differences  in  the  requirements  of  the 
Clean  Water  Act  and  Surface  Mining 
Control  and  Reclamation  Act  that  justify 
the  establishment  of  different 
regulations  for  sediment  control 
between  EPA  and  OSM. 

As  a  result  of  the  comments  received, 
and  testimony  presented  at  a  public 
hearing  on  October  30, 1979,  OSM  has 
decided  to  grant  the  petition,  in  part,  by 
suspending  the  permanent  program  TSS 
effluent  limit  rainfall  exemption  (30  CFR 
816.42(b);  817.42(b)),  and  certain 
sediment  pond  design  criteria  (30  CFR 
816.46(b)— (d),  (f),  817.42(b)-(d),  (f)). 
Corresponding  provisions  of  the  OSM 
initial  regulatory  program  are  also  being 
suspended  or  withdrawn.  See  30  CFR 
715.17(a)(1),  (e),  717.17(a)(1),  (e).  As  a 
result  of  this  action,  amendments  of  the 
affected  regulations  will  be  considered 
to  set  effluent  limitations  during  rainfall 
events  and  to  further  define  minimum 
size  and  other  criteria  for  sedimentation 
ponds.  The  following  portions  of  the 
initial  and  permanent  regulatory 
programs  may  be  revised  as  a  result  of 
the  rulemaking  process  being  initiated: 

Part  715 — General  Performance 
Standards  (Initial  Regulatory  Program) 

§  715.17(a)  Water  quality  standards 
and  effluent  limitations. 

§  715.17(e)  Sediment  control  measures. 
(Note:  Section  715.17(e)  was  revised 
on  May  25, 1979,  44  FR  30631-30632, 
pursuant  to  a  decision  by  the  D.C. 
District  Court  In  re:  Surface  Mining 
Regulation  Litigation,  452  F.  Supp. 
321  (D.D.C.  1978). These  revised 
rules  were  to  become  effective  upon 
approval  by  the  Court.  Approval 
has  not  been  received  and,  thus, 
this  Section  is  not  now  in  effect.) 

Part  717 — Underground  Mining  General 
Performance  Standards  (Initial 
Regulatory  Program) 

§  717.17(a)  Water  quality  standards 
and  effluent  limitations. 


§  717.17(e)  Sendiment  control 

measures.  (This  paragraph  is  also 
not  in  effect  for  the  same  reason  as 
§  714.17(e).) 

Part  818 — Permanent  Program 
Performance  Standards — Surface 
Mining  Activities 

§  816.42  Hydrologic  balance:  Water 
quality  standards  and  effluent 
limitations. 

§  816.46  Hydrologic  balance: 
Sedimentation  ponds. 

Part  817— Permanent  Program 
Performance  Standards — Underground 
Mining  Activities 

§  817.42  Hydrologic  balance:  Water 
quality  standards  and  effluent 
limitations. 

§  817.46  Hydrologic  balance: 

Sedimentation  ponds.  OSM  does 
not  intend  to  modify  the 
sedimentation  and  pond  design 
criteria  which  relate  to  the  safety  of 
the  structure  in  §  §  715.17(a), 
715.17(a)(2),  715.17(b)-(f), 
715.17(e)(1),  715.17(c)(5)— (e)(7), 
715.17(e)(9)— (e)(22),  717.17(a), 
717.17(a)(2),  717.17(b)— (f), 
717.17(e)(1),  717.17(e)(5)-(e)(7), 
717.17(e)(9)-(e)(22),  816.42(a), 
816.42(c),  816.46(a),  816.46(cHg), 
816.46(i)— (u),  or  817.42(a),  817.42(c), 
817.46(a),  817.46(c)-(g),  and 
817.46(i)-(u).  OSM  is  obligated  by 
the  Surface  Mining  Control  and 
Reclamation  Act  to  assure  that 
structures  and  facilities  used  in 
conjunction  with  surface  coal 
mining  and  reclamation  operations 
do  not  create  a  danger  to  the  public 
health  and  safety.  Neither 
comments  received  during  the 
review  of  the  petition  nor  other 
information  presented  to  OSM 
warrant  modification  of  these 
criteria. 

Alternatives . — Some  of  the 
alternatives  that  will  be  considered  are 
as  follows: 

1.  OSM  would  re-adopt  its  present 
regulations,  including  the  rainfall 
exemption  under  §§  715.17(a)(1), 
717.17(a)(1),  816.42(b),  817.42(b)  and  the 
sedimentation  pond  design  criteria 
under  §§  715.17(e),  717.17(e).  816.46,  and 
817.46. 

2.  OSM  would  re-adopt  a  modified 
rainfall  exemption  under  §§  715.17(a)(1), 
717.17(a)(1),  816.42(b),  and  817.42(b), 
either  expanding  or  contracting  the 
rainfall  frequency-level  for  award  of  an 
exemption,  but  would  re-adopt 

§§  715.17(e),  717.17(e),  816.46,  and 
817.46. 

3.  Sections  715.17(c)(1),  717.17(c)(1), 
816.42(b),  and  817.42(b)  (rainfall 
exemption)  would  be  modified  to  reflect 
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the  conclusions  by  Skelly  and  Loy.  The 
subsections  of  §§  715.17(e),  717.17(e), 

816  46,  and  817.46  (sedimentation  pond 
standards)  dealing  with  pond  size  and 
sediment  trapping  efficiency  may  be 
considered  for  change  consistent  with 
those  conclusions. 

4.  Sections  715.17(a)(1),  717.17(a)(1), 
816.42(b),  and  817.42(b)  would  be 
revised  to  exempt  any  discharge  from 
meeting  the  discharge  limits  for  TSS 
during  any  precipitation  event  if  the 
facility  is  designed,  constructed,  and 
maintained  according  to  OSM 
specifications.  Under  §§  715.17(e), 
717.17(e),  816.46,  and  817.46,  all  design 
standards  having  to  do  with  the  size  of 
the  ponds  would  be  considered  for 
change  for  steep  slope  mining  only. 

5.  Sections  715.17(a)(1),  717.17(a)(1), 
816.42(b),  and  817.42(b)  would  be 
retained  as  they  existed  prior  to  the 
recent  suspension/withdrawal.  All 
sections  of  §§  715.17(e),  717.17(e),  818.46, 
and  817.46  dealing  with  the  size  of  the 
pond  and  the  efficiency  of  the  structure 
would  be  deleted.  The  requirement  to 
install  a  pond  would  remain,  but  sizing 
to  meet  effluent  limitations  would  be  left 
to  the  operator  and/or  the  regulatory 
authority. 

6.  OSM  would  retain  all  Sections  of 
the  regulations  on  sedimentation  ponds 
as  they  existed  prior  to  the  recent 
suspension/withdrawal,  except  for 

§§  715.17(a)(1),  717.17(a)(1),  816.42(b), 
and  817.42(b).  These  sections  would  be 
deleted  and  replaced  by  new  regulations 
incorporating  rainfall-level  TSS  effluent 
limitations  promulgated  by  EPA  under 
40  CFR  434.22,  434.25,  434.32,  434.35, 
434.42,  and  434.45. 

OSM  requests  that  commenters 
specifically  address  these  alternatives 
and  any  others  that  they  may  wish  to 
propose.  The  following  factors,  as  well 
as  others,  will  be  considered  by  OSM  in 
determining  minimum  pond  size 
requirements  which  may  be  proposed: 

1.  Detention  time  calculations. 

2.  Sediment  yield,  especially  during 
rainfall,  and  associated  environmental 
harm. 

3.  Pond  design  criteria  to  avoid  short 
circuiting. 

4.  Minimum  flow  criteria  for  a  10-year 
24-hour  precipitation  event. 

5.  Type  and  design  of  dewatering 
devices. 

6.  Advantages  and  disadvantages  of  a 
wet  versus  a  dry  pond. 

7.  Regional  and/or  topographic 
constraints  and  differences. 

After  considering  comments 
submitted  and  review  of  other  pertinent 
data,  OSM  intends  to  publish  proposed 
amendments  to  Subchapter  K  in  the 
Federal  Register  about  March  1, 1980.  A 
period  for  public  comment  will  follow 


that  publication.  AVAILABILITY  OF 
COPIES:  Copies  of  30  CFR  Subchapter  K 
and  the  NCA/AMC  petition  and 
additional  information  on  the 
sedimentation  pond  regulations  are 
available  and  may  be  obtained,  at  the 
following  offices: 

OSM  Headquarters,  U.S.  Department  of  the 
Interior,  South  Building.  Room  135, 1951 
Constitution  Avenue,  NW.t  Washington, 
D.C..  20240;  (202)  343-4728. 

OSM  Region  1,  First  Floor,  Thomas  Hill 
Building,  950  Kanawha  Boulevard  East, 
Charleston.  W.  Va.,  25301;  (304)  342-8125. 
OSM  Region  II,  530  Gay  Street  SW„  Suite  500, 
Knoxville.  Tenn.  37901;  (615)  837-8060. 

OSM  Region  III,  Federal  Building  and  U.S. 
Courthouse,  46  East  Ohio  Street, 
Indianapolis,  Ind.  46204;  (317)  269-2609. 
OSM  Region  IV,  818  Giant  Avenue,  Scarritt 
Building,  5th  Floor,  Kansas  City,  Mo.  64106; 
(913)  753-2193. 

OSM  Region  V,  Brooks  Towers,  1020  15th 
Street,  Denver.  Colo.,  80202:  (303)  837-5511. 

Dated:  December  21, 1979 
Joan  Davenport, 

Assistant  Secretary,  Energy  and  Minerals. 

(PR  Dor.  79-39800  Filed  12-28-79;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Amendment  to  Notice  of  Public 
Hearing  and  Public  Comment  Period 
on  the  Wyoming  Permanent 
Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 

ACTION:  Amendment  to  Notice  of 
Hearing  and  Comment  Period  for  Initial 
Decision  on  Permanent  Program 
Submission. 

summary:  OSM  is  amending  its 
procedures  for  the  public  comment 
period  on  the  proposed  Wyoming 
regulatory  program  announced  on 
December  11, 1979  (44  FR  No.  239,  pages 
71798-9).  That  announcement  did  not 
provide  the  thirty-day  notice  of  hearing 
required  in  30  CFR  Part  732.12  (44  FR 
15326-15327,  March  13. 1979). 
Consequently,  OSM  has  determined  that 
it  will  extend  the  public  comment  period 
until  January  11, 1980,  and  if  any  party 
asks  in  writing  prior  to  January  7, 1980, 
or  verbally  at  the  public  hearing  on 
January  7, 1980,  the  Regional  Director 
will  afford  the  public  an  additional 
public  hearing  at  a  time  and  place  to  be 
announced. 

addresses:  Written  objections  should 
be  sent  to  Mr.  Donald  A.  Crane, 

Regional  Director,  Office  of  Surface 
Mining,  Department  of  the  Interior, 
Brooks  Towers,  Room  5010, 1020 — 15th 
Street.  Denver,  Colorado  80202,  or  may 
be  hand  delivered  to  the  Regional 
Director. 

The  public  hearing  will  be  held  at  the 
Hitching  Post  Motel,  located  at 
Interstate  25  in  Cheyenne.  Wyoming, 
beginning  at  9:00  a  m. 

SUPPLEMENTARY  INFORMATION:  The 
notice  of  public  hearing  and  comment 
period  on  the  proposed  Wyoming 
regulatory  program  was  not  published 
more  than  thirty  days  in  advance  of  the 
hearing  as  required  by  regulation. 
Publication  occurred  on  December  11, 
1979  (44  FR  71798-9)  for  the  hearing  to 
be  held  on  January  7, 1980.  As  a 
consequence,  the  public  may  not  be 
afforded  sufficient  time  to  provide 
comments.  OSM  proposes  to  remedy 
this  insufficiency  by  extending  the 
public  comment  period  until  January  11, 
1980,  and  by  holding  an  additional 
public  hearing  if  requested  to  do  so.  This 
announcement  is  made  in  keeping  with 
OSM's  commitment  to  public 
participation  as  a  vital  component  in 
fulfilling  the  purposes  of  the  Surface 


Mining  Control  and  Reclamation  Act  of 
1977. 

Dated:  December  21, 1979. 

Carl  C.  Close 

Assistant  Director,  State  and  Federal 
Programs,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

[FR  Doc.  79-39801  Filed  12-28-79;  8:45  am) 
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